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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

LINDSTROM, et al.,
Faintiffs , : Civil Action No. 15-8084 ES)
V. E OPINION

ST. JOSEPH’'S SCHOOL FOR THE
BLIND, INC., etal.,

Defendants

SALAS, DISTRICT JUDGE

This matter is before the Court upDefendants’ motion to dismiss Plaintifi€omplaint
under Federal Rule of Civil Procedure 12(b)(6). (D.E. Np. 8aving considered the
submissions made in support of and in opposition to Defendants’ motion, thed€odes this
matter without oral argumenteeFed. R. Civ. P. 78(b).

As setforth below, the Court GRANT-8-part and DENIESn-part Defendants’ motion
to dismiss.

l. Factual Background!

Plaintiff Alec Lindstrom (“Mr. Lindstrom”) is a 2@ear old handicapped male. (D.E.
No. 1 (“Compl.”) 11 32). “His disabilities includdlindness, cerebral palsy, and developmental
delays.” (d. T 2). “Mr. Lindstrom is unable to spejgkand has a very limited ability to

communicate his wants and needdd.)(

! The Courtmust acceptPlaintiff's factual allegations as true for purposes of resghtime pending motion to
dismiss. See Ashcroft v. Igbab56 U.S. 662, 678 (200B;jstrian v. Levj 696 F.3d 352, 358 n.1 (3d Cir. 2012).
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In light of his disabilities, Mr. Lindstronwas a “residential student” at Defendant St.
Joseph’s School for the Blindnc. (the “School”) since July 2010.Id{ T 11). Mr. Lindstrom
would live at the School during the week and return home each week8ed.d.(1{ 12-13).
Whenever he wasot attendinghe School, Mr. Lindstrom would live with his moth@&aintiff
Lisa Lindstrom (“Mrs. Lindstrom”).(Id. 11 3,4, 14) On December 2, 2014 New Jerse\state
court appointed Mrs. LindstroasMr. Lindstrom’s guardian. Id. T 4).

Starting in February 2015, “Mrs. Lindstrofmegan to notice bed bug bites on Mr.
Lindstrom when he would return home” from the School on the weekends] 15). “This
situation occurred on numerous occasions between February of 2015 and July of 201%.” (
16). Sao during this time period, Mrs. Lindstrom “continuously communicated” to the School
and Defendant David Feinhals (“Mr. Feinhals®\vho is the executive director of tisehool—
that the School “had a bed bug outbreak” and she “demanded that action be taketvéothe
problem.” (d. 11 8, 17).

But, despite“Mrs. Lindstrom’s repeated demands for action,” the School and/or Mr.
Feinhals “failed to remediate the bed bug problerahd “Mr. Lindstrom continued to be
bitten.” (d. § 18). His health became “so significantly impaired by his bed bug bites” that he
“received medical care on several occasiondd. { 19). Mr. Lindstrom’s bodyvas “scarred
due to the bed bug bites he received” at the Schtahl{ 0).

Plaintiffs allege that-“[ijnstead of resolving its bed bug problemthe School and/or
Mr. Feinhals “unilaterally terminated MLindstrom’s placement” at thecBool in June 2015 in
what theyallege wasa blatant retaliatory move.”ld. 1 21).

Accordingly, Plaintiffs brought this action, asserting violations of the Amescwith

Disabilities Act (the “ADA”) andthe Rehabilitation Actgainst the SchogCount I) the New



Jersey Law Against DiscriminatidtNJLAD”) against the Schog¢Count Il), the Nursing Home
Act against the SchodCount 1ll), anda state law tort clainagainstboth the School and Mr.
Feinhalg(Count IV). (Seed. {1 2353).

Il. Legal Standard

To survive a motion to dismiss under Rule 12(h)(&)complaintmust contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausiliie fanea.” See
Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiigll Atl. Corp. v. Twomb|y550 U.S. 544,
570 (2007)).“A claim has facidplausibility when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liable for tladucic
alleged.” Igbal, 556 U.S. at 678. “The plausibility standard is not akin to a ‘probability
requirement,” but it asks for more than a sheer possibility that a defendant has actddliyrilaw
Id. Determining whethethere is*a plausible claim for relief will . . . be a contesgecific task
that requires the reviewing court to draw on its judieperience and common sensdd. at
679.

“When reviewing a motion to dismiss, ‘[a]ll allegations in the complaint must be
accepted as true, and the plaintiff must be given the benefit of every favimfaoéance to be
drawn therefrom.” Malleus v. &orge 641 F.3d 560, 563 (3d Cir. 2011) (quotikglwicki v.
Dawson 969 F.2d 1454, 1462 (3d Cir. 1992)). But the court is not required to accept as true
“legal conclusions,” and “[tlhreadbare recitals of the elements of a cause of acpported by
mere conclusory statements, do not sufficegbal, 556 U.S. at 678.

So, the inquiry is “normally broken into three parts: (1) identifying the elesranthe

claim, (2) reviewing the complaint to strike conclusory allegations, and then (3hdpakithe


http://web2.westlaw.com/find/default.wl?mt=222&db=780&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028080099&serialnum=2012293296&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=0B03E435&referenceposition=570&rs=WLW13.01
http://web2.westlaw.com/find/default.wl?mt=222&db=780&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028080099&serialnum=2012293296&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=0B03E435&referenceposition=570&rs=WLW13.01

well-pleaded components of the complaint and evaluating whether all of the elementgdientif
in part one of the inquiry are sufficiently allegedalleus 641 F.3d at 563.

Finally, “[ijn deciding a Rule 12(b)(6) motion, a court must consider only theptaont,
exhibits attached to the complaint, matters of the public record, as well as uedlgpwithentic
documents if the complainant’s claims are based upon these documkftager v. Belichick
605 F.3d 223, 230 (3d Cir. 201@ge also Buck \Hampton Twp. Sch. Dis#452 F.3d 256, 260
(3d Cir. 2006) (fn evaluating a motion to dismiss, we may consider documents that are attached
to or submitted with the complaint, and any matters incorporated by referemtegral to the
claim, items subjedto judicial notice, matters of public record, orders, and items appearing in
the record of the case(ihternal quotation marks, textual modifications and citations omjtted)

II. Discussion

A. Count I: Section 504 of the Rehabilitation Act & the ADA(againstthe School
only)

1. The Parties’ Arguments

Defendants note that Plaintiffs do not specify which provisions of either the Al#eo
Rehabilitation Act have beallegedlyviolated or how Defendants violated any such provisions.
(D.E. No. 83 (“Mov. Br.”) at 7). Defendantshowever, construe Plaintiffs’ Complaint to be
asserting a cause of action under Title 11l of the ABike.,42 U.S.C. § 12181let seq—based
on their allegations. $ee d. at 8 n.2 (“Paragraph 2&sserts thdthe School] ‘operations affect
commerce,” which isan element of determining whether a private entity constitutpsitdic
accommodation’ uret Title 1ll. Accordingly, Defendants assie that Plaintiffs are seeking
relief under Title 11l of the ADA. . ..” (internal citation omitted))

Under Title Ill, Defendantaverthat religious organizations are exempt from the ADA’s

purview. (d.at 8). Defendants asserts that the School’s “structure and purpose areligdeni
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religious, as demonstrated in teehools public documents and filings~and, therefore, it is
exempt from liability under Title Ill of the ADA. I¢. at 1:12). Moreover, Defendants contend
that Title Il “does not permit individuals to recov@amagedor any violations of the statute.
(Id. at 12(emphasis addefd) And, dting Plaintiffs’ request for relief under Count I, Defendants
statethat they have nakquestednjunctive relief. [d. at 1213).

With respect to the Rehabilitation Act aspect @bunt |, Defendants argue that
although receipt of federal funding is a prerequisite for application of Section 504 of t
Rehabilitation Act—Plaintiffs only make a “baldinsupported assertion in theio@plaint” that
the School “was the recipient of Federal Funding during all times relevant heretoat 1314
(citing Compl. 1 24)). They assert that this allegation is “baseless amobwfaictual support,”
and without adequately pled facts showing that the School received federal funds, the
Rehabilitation Actdoes not apply to the Schoold.(at 14).

Finally with respect to Count |, Defendants argue-thaten if the School is not exempt
underthe ADA and the Rehabilitation—Plaintiffs failed to plead that the School’s decision
to terminate Mr. Lindstnm’s placement wabecause ohis disability. (d.). In other words,
Defendants contend thd&laintiffs fail to “assert a causal linketween[Mr.] Lindstronis
disabilities and the alleged discriminatory or retaliatory condu@d. at 17).

In opposition, as to their Section 504 Rehabilitatioct Alaim, Plaintiffs argue that
Defendants’ “unconfirmed, bold contention that [the School] does not receive Federalg-undi
cannot be determined without discovery; therefore, [their] Section 504 slaomld not be
dismissed at this point in time.” (D.E. Nal-1 (“Opp. Br.”) at 6). Plaintiffs contendthatthey
“properly pleadin Paragraph 24” that the School “received Federal Funding during all relevant

time periods” and this “factual averment aloseould be enough to defeat [the School’s]



allegation to the contrary.” Id.). In any event Plaintiffs contend that their factual allegation
regarding federal funding supported byhe School’'s representatioarsd services, as well as its
receipt of uition payments ands licensing requirements.Sge idat 610). Plaintiffs also argue
that they adequately pledacts supporting disability discrimination or improper retaliation for a
Section 504 claim. See d. at 10-13).

As forthe ADA aspect bCount | Plaintiffs dispute that the School is entitled to an ADA
religious exemption becaudeJ.A.C. 8 6A14-72 governs the Schaeetwhich requiresthat the
School’s program be nesectarian. Ifl. at 1415). Plaintiffs also note that the School’s receipt
of federal funding furthemndermine®ntitlement taa religious exemption.ld. at 15.

Further, Plaintiffs contest that they may only seek equitable relief heecthey
purportedly have two distinct ADAl@ms: relief under Title 11l and relidfased ometaliation by
the School against Mr. Lindstromld(at 16). They acknowledge the School’s “contention that
equitable relief is the typical remedy in this type of ADA litigation,” but assert teitif'g
prospective injunctive relief for Mr. Lindstrom to return to [the School] is not aompti(ld. at
16-17).

Finally, Plaintiffsargue their ADA claims are properly pled, incorporating “by reference
the legal analysis, caselaw [sic], and argumentation support of their Section 504
Rehabilitation Act claim. See idat 1920).

2. Analysis

The partiesarguments concerning Count | raise several issigesne of which the Court
need not decide at this juncture as set forth below

First, the Court addresses Defendants’ argumentRliaattiffs cannot recover monetary

damages under Title 11l of the ADA.SéeMov. Br. at 1213; D.E. No. 12 (“Reply Br) at 7).



“Title Ill of the ADA provides a private cause of action to persons subjdotetisability
discrimination in places of public accommodatioha. Counseling & Family Servs. Inc. v. Mt.
Fuji Japanese RestNo. 086143,2011 WL 3273548, at *4 n.4 (D.N.J. July 27, 2011) (citing 42
U.S.C. 88 12182(a), 12188(a)(2)). But “[tlhe enforcement provision of Title 1ll, 42 U&.C
12188, authorizes only injunctive relief. Cottrell v. Zagami, LLC No. 083340, 2009 WL
1416044 at *3 n.1 (D.N.J. May 20, 2009). So “Title 1l defendants cannot be liable for money
damages. Bowers v. Nak Cdlegiate Athletic Ass’n346 F.3d 402, 433 (3d Ci2003) (citing

42 U.S.C. § 12188(a)).

Here, for their Tle Il claim, Plaintiffs seek a judgment against the School “for
compensatory damages, attorneys’ fees, expert fees, punitive dameegest, ad cost of suit.”
(SeeCompl. at 5).But Plaintiffs appear to concede that “equitable relief is the typical remedy in
this type of ADA litigation.” GeeOpp. Br. at 16).As noted, lteyaverthat “getting prospective
injunctive relief for Mr. Lindstrom to return to [the School] is not an optiohd” gt 17).

The Court declines Plaintiffs’ invitation to expand the scopawailablerelief under
Title 1ll. The scope of relief is statuttyridefined—and, & Defendants’ aptly notes€eReply
Br. at 7), Plaintiffs’ request for monetary relief falls outside the staltytdefined bounds of
available relief.See42 U.S.C. § 12188(a).

That said,the Court is mindful of Plaintiffs’ argumethat theypurportedlyassert two
distinct ADA claims—i.e., one under Title lll and one for retaliation under 42 U.S.C. § 12203.
(SeeOpp. Br. at 16). Yet, Plaintiffsdo not make garticularizedargument for how monetary
damages are appropriate undereatt®n 12203 retaliation claim. Nor do Defendants addhess

propriety of monetary damages under Section 12203.



Accordingly, in the abundance of caution, the Court dismisses Plaintiffs’ Alai#n
without prejudice Defendants are free to renew theiguanents in favor of dismissal if
Plaintiffs file an amended complaint with any ADA clainfo be surethe Court declines to
reach Defendants’ sufficienef-pleading argumentat this time because it is ciear whether
Plairtiffs will pursue an ADA claimin light of this Court’s rulingabove regarding the
permissible relief sought under Title.llIFurther for the samereasons discussethmediately
below with respect téederal fundingrelating toPlaintiffs’ Rehabilitation Act claim, the Court
declines to address Defendants’ religious-exemption argument in Rule 12(b) motitrepra

Second the Court addressdlefendants’ federdlunding argument raised to dismiss
Plaintiffs’ RehabilitationrAct claim. The parties do nappear talispute that federal funding is a
prerequisite for Plaintiffs’ assertion of this clainather,they dispute whether the School has
received such funding.SéeMov. Br. at 13-14; Opp. Br. at 6-10; Reply Br. at 5).

The problem is, however, both partemem toadvance arguments that the Court cannot
considerin Rule 12(b)(6) motiorpractice For their part, Defendants assert that Plaintiffs’
allegation regarding federal funding in Paragraph 24 of their Complaint idébasad without
factual support.” $eeMov. Br. at 14 see alsoReply Br. at 5 (“Plaintiffs cannot rely upon
untrue factual averments to substantiate their baseless clainBr8dictably, Plaintiffs counter
that Defendants™unconfirmed, boldcontention . . . cannot be determined without discovery.”

(SeeOpp. Br. at 6). In fact, Plaintiffs proffer materialsconcerning Mr. Lindstrom’s town’s

2n particular, Defendantisnequivocallyliken thiscase to one out of the Eastern District of Pennsylvania and argue
that the School is exempt for purposes of Title IBeéMov. Br. at 1012 (citing Marshall v. Sisters of Holy Family

of Nazareth 399 F. Supp. 2d 597 (E.D. Pa. 2005)). ButMashall case was resolved on summary judgmeand
Defendants provide the Court with no reasondoceptingtheir exemption argument at this sta@e., without
discovery) Rather given the parties’ arguments, it appears to make perfect sense for diie t€tackle
Defendants’ exemption argumeslike the one raised ifMarshall—in summaryjudgment motion practice.
Moreover, as discussed in the Court’s analysis of Plaintiffs’ NDJckim suprg Defendants do not rebut Plaintiffs’
contentionthat the School isayerned by N.J.A.C. § 6A:14.2—which appears to requirthe School to be nen
sectarian. $eeOpp. Br. at 1415).

-8-



purported direct payment of tuition to the School and the School’s licensbee. idat 7-10).

In its reply, Defendants again criticize Plaintiffs for lacking a “factuaistiagSeeReply Br. at

5).

Given the partiespositions, the Court finds that thiederatfunding issueshall be the

subject of summarjudgment motion practice. As such, theu@owill not dismiss Plaintiffs’

Section 504 claim at this time on the grounds that the School does not receive federal funds.

Third, the Court addresses Defendants’ contention that Plaintiffs’ Sectibrcl&in is

inadequately pled(SeeMov. Br. at14-17; Reply Br. ak-4). Section 504 of the Rehabilitation

Act provides, in relevant part, that:

No otherwise qualified individual with aighbility in the United
States . . shall,solely by reason of . .his disability, be excluded
from the participation in, be denied the benefits of, or be subjected
to discrimination under any program or activity receiving Federal
financial assistance. . .

29 U.S.C. § 794(a)For a Section 504laim, a plaintiff musprove

(1) that he is a disabled individual under the Raditation Act; (2)

that he is otherwise qualifidr the position sought; (3hat he was
excluded from the position sought, denied the benefits of, or
subjected to discrimination under the program or activity solely by
reason of his disabilityand (4) that the program or activity in
guestion receives federal financial assistance.

Brown v. Ancora Psychiatric HospNo. 117159,2013 WL 4033712, at *5 (D.N.J. Aug. 7,

2013) (emphasis addedjnternal quotation marks omitted$ee also Bowers v. NaCollegiate

Athletic Assn, 9 F. Supp.2d 460, 490 (D.N.J. 1998)'.A plaintiff cannot make out a clainmder

§ 504 merely by proving1) that he was denied some service and (2) he is disabl@tveér v.

Johnson No. 095336,2014 WL 2619845, at *8 (D.N.J. June 11, 2014) (quoAndrew M. v.

Del. Cty. Office of Mental Health & RetardatipA90 F.3d 337, 350 (3d Cir. 2007)).



So causation is an element of aelfabiltation Act claim. See Lamberson v.
Pennsylvania561 E App'x 201, 207 (3d Cir. 2014) (stating that “a disability must bestile
causeof the aleged discriminatiomunder” the Rehabilitation Act (internal quotation marks and
citation omitted); CG v. Pa. Dep’t of Edu¢.734 F.3d 229, 2336, 236 n.11 (3d Cir. 2013)
(stating thathe Rehabilitation Act‘allows a plaintiff to recoveif he or she were deprivesf an
opportunity to participate in a program solely on the basis of disdbditg its ‘causation
requirement requires disability to be the sole cause of discrimifjation

But neither the Complaint nor Plaintiffs’ opposition sérth that Mr. Lindstrom was
discriminated againgiecause ohis disability. Plaintiffs’ Rehabilitation Act claim is therefore
deficient regarding causation.SeeCarter v. Hamilton Affordable HousLLC, No. 092399,
2009 WL 3245483, at *6 (D.N.J. Oct. 6, 2009) (dismissing Rehabilitation Act tlagause, in
part, plaintiff failed to allege that she was excluded from a program or service, or from
receiving a benefit, solely by reason of a disaBijlityRobinson v. Burlington Cty. Bd. of Soc
Servs, N0.07-2717,2008 WL 4371765, at *5 (D.N.J. Sept. 18, 2008) (“Even though thet Cou
. . views the facts in a light most favorable to plaintiff on a motion to dismiss, the complain
simply does not allege thdplaintiff] was denied benefitssblely by reasorof his mental
impairment. There are no facts plead that could suggedpthamitiff] was denied benefits solely
because of his adjustment disorder or paranoid personality disorder. As the coimplairently
written, it does not state a claim under fRehabilitation Act]”).

Apparentlyas analternativeargument,Plaintiffs contend that their Rehabilitation Act
claim “should not be dismissed because they have also properly plead a clairtifon S@4
retaliation against” the School. (Opp. Br. at (@mnmphasis addej) For a retaliation claim under

the Rehabilitation A “plaintiffs must show (1) that they engaged in a proteeigtivity, (2)
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that defendantstetaliatory action was sufficient to deter a person of ordinary firmness fr
exercising his or her rights, and (3) that there was a causal connection betwpertdabied
activity and the retaliatory actidn.Lauren W. ex rel. Jean W. v. DeFlamii80 F.3d 259267
(3d Cir. 2007).

Here, he issue under this theory of liability whetherthe factual allegations satisfy the
protectedactivity element. Plaintiffs contend that “they engaged in a protectedt\écby
“advocating that the bed bug infestation with Mr. Lindstrom’s program at [the School] be
abated.” (Opp. Br. at 13 (citing Compl. {-2®)). Defendantounterthat Mrs. Lindstrom’s
complaints to the School “about the alleged bed bug problem do not give rise to protected
activity.” (Reply Br. at 3).

The problem is thaPlaintiffs do not provide the Court with any standapoddetermine
whether their allegatiansupporiprotectedactivity. Rather, Defendants ci@onnolly v. Mitsui
O.S.K. Lines (Amrica), Inc, where a New Jersey federal coset forth that—for purposes of
the ADA—protected activity ¢an consist of informal complaints to managemaricerning
discriminatory activity participation in antidiscrimination proceedings, opposition to
discriminatory practicesor a request for accommodation under the ADA.” Ne5027, 2007
WL 4207836, at *5 (D.N.J. Nov. 21, 200mphases addeitations omitted).

Here,however,Plaintiffs’ allegations simply do not permit the Court to reasonably infer
that Mrs. Lindstrom’s complaints concerned discriminatory activity. In otloeds, there are no
allegations from which the Court can reasdyabfer that the School retaliated light of Mr.
Lindstrom’s disability. In fact, in their opposition brief, Plaintiffs characterize the protected
activity as “advocating that the bed bug infestation interfering with Mr. Lioass program at

[the Sclool] be abated.” (Opp. Br. at 13). As such, Plaintiffs advance no argument as to how
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Mrs. Lindstrom’s alleged complairtsthat fail to implicate the existence ahy discrimination
based on disability-constitute protected activity. The Court thereforendsses Plaintiffs’
Rehabilitation Act clainwithout prejudice

In sum, the Court dismisses the ADA clawvithout prejudicebased on the relief
Plaintiffs seek and dismisses the Rehabilitation Act clauithout prejudice based on
insufficiency of pleading sufficient factual allegations. For the reasotesistae Court declines
to address (at this time) Defendants’ religiexemption argument in connection wiRhaintiffs’
ADA claim, the sufficiency of factual allegations supportinglaintiffs’ ADA claim, and
Defendants’ federdunding argument in connection wikHaintiffs’ Rehabilitation Actclaim.

B. Count Il: NJLAD (against the School only)
1. The Parties’ Arguments

Defendants assethat Plaintiffs’ NJLAD claim should be dismissed for very similar
reasons as aerted for dismissal of Count (Mov. Br. at 18). Defendants argue that New Jersey
law has an exemption for religiobigsed educational institutierand the School “falls sguely
within the exemption set forth in the NJLAD.”Id( at 1819). Moreover,Defendants argue
that—even if the School was not exemgllaintiffs have failed to “sufficiently plead either
discrimination or retaliation under the NJLAD” because they faie4sert a causal link between
[the School’'s] actions and [Mr.] Lindstrom’s disabilitiesId.(at 21).

In oppositionto Defendants’ religiousxemption argument, Plaintiffs argue that the
analysis is the same as under the ADA and should be rejecttdtk feame reasonsS€eOpp.
Br. at 20). Further they assert that the School is “foreclosed from claiming that it is running a
program exempted from coverage under N.J.S.A. §3@bbecause it must run a neactarian

program in order to comply with N.J.A.C. 8 6A:14-7.214. @t 21).
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And, regarding the sufficiency of pleading th&lJLAD claim, Plaintiffs contend that
they allege that the School “operates a place of public accommodation Mihatifidstrom is a
member of a protected class,” ahdt “Mr. Lindstrom was denied equal access to [the School’'s]
program.” (d. at 2:22). They also maintain that the NJLAD prohibits retaliation against
someone who complains about violations of the lald. a 22). To that extent, &htiffs argue
tha they allege (1) engagement “in a protected activity, i.e.[,] advocating that the bed bug
infestation interfering with Mr. Lindstrom’s progm at [the School] be abatedind (2) that Mr.
Lindstrom “was thrown out of [the School] dteeMrs. Lindstrom’s complaints about bed brigs
(1d.).

2. Analysis

The NJLAD prohibits discrimination in places of public accommodation, including that
relating to disability. SeeN.J.S.A. § 10:812(f). Excluded from the definition of “public
accommodation,” however, isriy educational facility operated or maintained by a bona fide
religious or sectarian institutioh Id. 8 10:55(l).

But the Court cannot find as a matter of fasat least at this timethat the School is
exempt under the NJLAD. In particular, Plaintifisake a persuasive argumenwhich is
tellingly left unrebutted by Defendartghat the School is governed by N.J.A.C. § 6A714.
(SeeOpp. Br. atl4-15, 21). N.J.A.C. 8 6A:14.2 provides, in relevant part, thasth approved
private school for studentsith disabilities shall submitAn affidavit that its programs and
services for students with disabilities amdnsectariatf N.J.A.C. 8§ 6A:147.2(a)(3)(i)
(emphasis added). Moreover, given the parties’ arguments, it appears thauehis Isst left

for summaryjudgment motion practice.Sée, e.g.Opp. Br. at 14-15, 20; Reply Br. at 9).
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That said the sufficiency of pleading an NJLAD claim is at issue. Plaintiffs appear to
assert both unlawful discrimination and unlawful retaliation under the NJLABe(pp. Br. at
21-22). But their Complaint is deficient under either theory of liability because mewdoethey
allege—or permit the Court to draw a reasonable inferedt®t Mr. Lindstrom was denied
equaltreatmentgiven his disability or that he was retaliated agaihstcauseMrs. Lindstrom’s
complairedthat Mr. Lindstrom was being denied benedjitgen his disability?

Accordingly, the Court must dismiss Countithout prejudice

C. Count lll: The Nursing Home Act(against the School only)
1. The Parties’ Arguments

Defendants assert that Plaintiffs have no cause of action under N.J.S.A13fe&8use
the School is not a nursing home. (Mov. Br. at 22). Citing the Certificate of Incogmrati
Defendants contend that the School “is not intended to, and does not provide, medical or nursing
care, other than the type of nursing found in any schodld’). ( Defendantsassertthat the
School is only a school and a licensed group hemat a nursindiome—so Count Ill should be
dismissed. I¢. at 23).

In opposition, Plaintiffs cite the definition of “nursing home” under N.J.S.A. 8§ 38
and argue that they “allege facts demonstrating that [the School] meets dlaghezfuirements

of the . . .statute.” QOpp. Br. at 23(citing Compl. 1 42)). Plaintiffs argue that the statute is

3 SeeVandeusen v. Mabel Realty of Bordentown, LNG. 120330,2012 WL 1664116at *3 (D.N.J. May 11,
2012) (“To state a claim on which relief can be geahta plaintiff must show thét) defendant operates a place of
public accommodation; (2) the plaintiff is a member of a protected class(3am@& or she was denied equal
treatment on the basis of his or her membership in a protected’dlamphasis added)nternal quotation marks
and citations omitted)).

4 See Cottrell v. Good Wheglso. 081738 2011 WL 900038 at *5 (D.N.J. Mar. 15, 2011) (Under. . . the
NJLAD, a plaintiff establishes unlawful retaliation if he proves: (1) thavag engaged in a protected activity; (2)
adverse action by the defendant contemporaneous with the protected;samidi{8) a causal connection between
the protected activity and the adverse actipidtquaviva v. Elgen Mfg., IndNo. A-016311, 2013 WL 5762356

at *3 (N.J. Super. Ct. App. Div. Oct. 25, 2013) (per curianjcffuaviva made no complaints to Elgen about sexual
or religionbased harassmenthat is, she did rfoengage in a protected LAD activity that might have triggered
retaliatory actiorf).
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“clear, unambiguous, and admits only one interpretatiamhich is that the School “is covered
by the statute.” Id. at 24).
2. Analysis
By statuten New Jersey, enursing home” is
any institution, whether operated for profit or not, which maintains
and operates facilities for extended medical and nursing treatment
or care for two or more nonrelated individuals who are suffering
from acute or chronic illness or imy or are crippled,
convalescent or infirm and are in need of such treatment or care on
a continuing basis. Infirm is construed to mean that an individual is
in need of assistance in bathing, dressing or some type of
supervision.
N.J.S.A. § 30:13(c).

The only allegations Plaintiffs cite to save their claim from dismissal are thatchio®!lS
was “operating a nursing home”; the School “maintained and operated fadditiextended
medical and nursing treatment and/or care for Mr. Lindstrom and atole@asither nomelated
individual”; the individuals cared for by the School, including Mr. Lindstrom, “satfeirom
acute or chronic illnesses or injuries, were crippled, or were convalescefitmed”; and Mr.
Lindstrom and other individuals caréat by the School “were in need of treatment and care on a
continuing basis.” (Opp. Br. at 23 (citing Compl. { 42)).

A complaint that offersa formulaic recitation of the elements of a cause of action will
not do.” Igbal, 556 U.Sat 678 (quotingTwomity, 550 U.S. at 55%. Simply put, “[threadbare
recitals of the elements of a cause of action, supported by mere conchasenyesits, do not
suffice’ Igbal, 556 U.S.at 678 (citation omitted) “Although a plaintiff may use legal

conclusions to provide the structure for the complaint, the plgadifactial content must

independently permit the court to infer more than the mere possibility of miscorituct.
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Guirguis v. Movers Specialty Servs., |®46 F. App’x 774, 776 (3d Cir. 2009) (quotitgpal,
556 U.S. at 679)).

Here,it is readily apparent that Plaintiffs hakecitedthe language of the statutetheir
Complaint withoutanyfactual support that is particular to the parties in this caseerning the
Nursing Home Act, N.J.S.A. § 30:AB3et seq (SeeCompl. T 42) As such, Plaintiffs’
Complaint lacks factual allegations that would permit the Court to conclude th&chtuml
meetsthe statutory definition of a nursingpime undemMN.J.S.A. § 30:12(c). Given thelegal
principles inlgbal and Twomblyrecited above, the Court finds that this is insufficient to satisfy
the requirements of Federal Rule of Civil Procedure 8@¢e alsoNicholas v. CMRE Fin
Servs., InG.No. 084857,2009 WL 1652275, at *2 (D.N.J. June 11, 2009) (granting motion to
dismiss where the plaintiffs complaint “limit[edjself to the laguage of the statutes and
fail[ed] to provide any facts specific” to the plaintiff)

Indeed, giverthe allegations throughout theo@plaint, it is unclear how Plaintiffs can
assert a claim under New Jersey’s Nursing Home Actparticular, it is unclear how Plaintiffs
can allege facts supporting that the Schawolaihtains and operates facilities for extended
medical and nursing treatment or careSeeN.J.S.A. 8§ 30:12(c). But because the Couis
dismissing Plaintiffs’ Complaintvithout prejudiceregarding other claims, the Court declines to
dismiss this Countvith prejudiceat this juncture. The Court nevertheless cautionsfaito
carefully consider the propriety of bring any such claim in the future. Courd diismissed

without prejudice
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D. Count IV: New Jersey State Law TortClaim (against the School & Mr.
Feinhals)

1. The Parties’ Arguments

Finally, Defendants argue that Plaintiffs’ negligence claim is baryetldw Jersey’s
Charitable Immunity Act. (Mov. Br. at 23). They aver that each of the following thre
requirements to assert a charitainlenunity defense is met here: (1) the Schoatvormed for
a nonprofit purpose; (2) the School was organized exclusively for religious and educational
purposes; and (3) Mr. Lindstrom was a beneficiary of the School when he was gliegedd.
(See id.at 2333). Accordingly, Defendants argue that Plaintiffs’ negligence claims are
statutorily barred (Id. at 3334).

In opposition, Plaintiffs argue that Defendant®verlook the fact that the Charitable
Immunity Act only applies to negligence claims, avad to claims premised on gross negligenc
or wanton and willful conduct.(Opp. Br. at 25). And Plaintiffs contend that they have alleged
that Defendants “were grossly negligently [sic] in their care of Mrdétrom, or that they acted
in a willful and wanton manner when caring for Mr. Lindstromld. @t 26 (citing Compl. 1
51)).

2. Analysis
New Jersey law provides, in relevant part, that:
No nonprofit corporation, society or association organized
exclusively for religious, charitable or educational purposes or its
trustees, directors, officers, employees, agents, servants or
volunteers shall, except as is hereinafter set forth, be liable to
respond in damages to any person who shall suffer damage from
the negligence of any agent or servant of such corporation, society
or association, wére such person is a beneficiary, to whatever

degree, of the works of such nonprofit corporation, society or
association . . . .
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N.J.S.A. 8§ 2A:53A-7(a). But this statute-referred to as the Charitable Immunity Aet
“immunizes Bnple negligence only, and hother forms of aggravated wrongful conduct, such
as malice or fraud, or intentional, reckless and wanton, or even grossly negliganibbéh
Hardwicke v. Am. Boychoir S¢902 A.2d 900, 9187 (N.J. 2006)(internal quotation marks
and citation omittd).

The parties appear to agree that the Charitable Immunity Act immunizesstagain
negligence claim; they disagree, however, as to whether Plaintiffs have aaseates® of action
that is something more than negligence and, therefore, would nonienized by the Act. See
Opp. Br. at 25-26; Reply Br. at 14).

In particular, Plaintiffs allege that Defendants were grosslyigegl and engaged in
wanton and willful conduct by, among other things, (1) failing “to take appropriditens to
eradica¢ bed bugs from their facility after Mrs. Lindstrom repeatedly advigersonnel
including Mr. Feinhals that Mr. Lindstrom was being bitten by bed bugs,” (2) failingaki® t
appropriate actions to eradicate bed bugs from their facility after thairagets, servants,
workmen, and/or employees repeatedly found that Mr. Lindstrom was being lyitbexd lbugs,”
and (3) knowingly allowing “bed bugs to bite Mr. Lindstrom, and then, after not actinggo st
the situation, fail[ing] to medically treat Mr. Lintlem.” (Compl. 11 50-51).

Defendants are right that merely using the phrases “grossly negligent” antbtwand
willful conduct” does not necessarily mean that the factual allegations sppbrtlaims. See
Reply Br. at 14). Sq, effectively, Defendants contest that Plaintiffsictual allegationsupport
such claims. %ee id).

But, given the totality of the allegations and giving Plaintiffs the benefit efyev

favorable inference (as this Court must when resolving a Rule 12(b)(6) motion), theiQutsurt
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that Plaintiffs allegations sound in somethimgre than simple negligencelndeed, the Court
must accept as true that Mr. Lindstrera disabled man who, among other things, is blind and
unable to speakwas being bitten by bed bugs at theh&ol, that Mrs. Lindstrom notified the
School and Mr. Feinhals about the Hmdy problemthat Mr. Lindstrom continued to be bitten
notwithstandingthe School and Mr. Feinhals having been provided notice of thebumged
problem and that Mr. Lindstrom reseed medical care and suffered scarrin§edCompl. {11-
2, 1520). Accordingly, the Court finds that Defendants’ Charitable Immunity Aleinde does
not warrant dismissal of Count IV as a matter of law.
V. Conclusion

The factualallegations in Plaitiffs’ Complaint are undoubtedly troubling. Although the
Court must accept as true these allegatitmsCourt cannot findhat Plaintiffs have stated a
claim upon which relief can be granted for the first three Countiseaf Complaint. As noted
above these causes of actions are dismissgdout prejudice But the Court finds that Count
IV of Plaintiffs’ Complaint is not immunized by New Jersey’s Charitable Immufdly given
the allegations in Plaintiffs’ Complaint and Defendants’ arguments maf@&on of dismissal.
Defendants’ motion to dismiss Count IV is therefore denied. An appropriate &ctanpanies
this Opinion.

s/Esther Salas
Esther Salas, U.S.D.J.
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