
UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

MIQUEL SAVAGE, Civil Action No. 15-8100(JLL)

Petitioner,

v. OPINION

UNITED STATESOF AMERICA,

Respondent.

LINARES, District Judge:

Presentlybefore the Court is the amendedmotion of Miquel Savage(“Petitioner”) to

vacate,setaside,or correcthis sentencebroughtpursuantto 28 U.S.C. § 2255. (ECF No. 4). On

February18, 2016,this Court issuedan orderdirectingPetitionerto showcausewhy his petition

shouldnot be dismissedasuntimely. (ECF No. 6). Petitionerhasfailed to respondto thatorder.

For the following reasons,the Court will dismissPetitioner’smotion asuntimely.

I. BACKGROUND

On or aboutNovember9, 2015, Petitioner,Miquel Savage,filed a motion, purportedly

pursuantto Rule60(b) of the FederalRulesof Civil Procedurein which hesoughtto challengehis

sentence,which this Court ultimately reconstruedas a motion to vacatehis sentencepursuantto

28 U.S.C. § 2255. (ECF No. 1). On January13, 2016, this Court enteredan orderpursuantto

Castro v. United States,540 U.S. 375 (2003), informing Petitionerthat his motion had been

construedas a motion to vacateandinforming Petitionerof theconsequencesof his motionbeing

treatedas a motionto vacatehis sentence—includingtherequirementthatPetitionerfile all of the

claimshe wishedto pursuein a single, all-inclusive § 2255 motion. (ECF No. 3). That order
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permittedPetitionerto file an amended§ 2255 motion within forty-five days. (Id. at 3). On or

aboutFebruary8, 2016, Petitionerfiled his amendedmotionto vacatehis sentence.(ECF No. 4).

This Court screenedPetitioner’samendedmotion and issuedan Orderto Show Causeon

February 18, 2016, which required Petitioner to show causewhy his motion should not be

dismissedwithin thirty days of the date of that order. (ECF No. 6). In that order, this Court

observedthat

Petitionerwas sentencedon his underlyingcriminal conviction on
June24, 2014. (ECF No. 4 at 2). Petitionerdid not appealhis
conviction or sentence,and his conviction thereforebecamefinal
fourteendayslateron July 8, 2014. (ECFNo. 4 at 3). SeeJohnson,
590 F. App’x at 177. . . . Absentsomeform of equitabletolling,
Petitioner’sone year statuteof limitations had thereforerun as of
July 8, 2015, somefour monthsbeforePetitionerfiled his initial
motion in November2015. 28 U.S.C. § 2255(1). As such,unless
Petitionercanshowthathe is entitledto equitabletolling, this Court
mustdismisshis motionasuntimely.

(ECFNo. 6 at 3-4). This Court alsoinformedPetitionerin theorderto showcausethat § 2255

motionsarepotentiallysubjectto equitabletolling andspecificallydirectedPetitionerto provide

anybasisfor equitabletolling hemayhavein respondingto theorder. (Id.). Although far more

thanthirty dayshavepassedfrom thedateof this Court’s initial order,Petitionerhaschosennot

to respondto the orderto showcause.

II. DISCUSSION

A. Legal Standard

A prisonerin federalcustodymay file a motionpursuantto 28 U.S.C. § 2255 challenging

thevalidity of his or her sentence.Section2255provides,in relevantpart, as follows:

A prisonerin custodyundersentenceof a court establishedby Act
of Congressclaiming the right to be releaseduponthe groundthat
thesentencewasimposedin violationof theConstitutionor lawsof



the United States,or that the court was without jurisdiction to
imposesuch a sentence,or that the sentencewas in excessof the
maximumauthorizedby law, or is otherwisesubjectto collateral
attack,may movethe court which imposedthe sentenceto vacate,
setasideor correctthe sentence.

28 U.S.C. § 2255. Unless the moving party claims a jurisdictional defect or a Constitutional

violation, in orderto merit reliefthemovingpartymustshowthatanerrorof law or fact constitutes

“a fundamentaldefect which inherently results in a completemiscarriageof justice, [or] an

omission inconsistentwith the rudimentarydemandsof fair procedure.” United States v.

Timmreck,441 U.S. 780,782 (1979)(quotingHillv. UnitedStates,368 U.S.424,429(1962));see

also United Statesv. Horsley, 599 F.2d 1265, 1268 (3d Cir.); seealsoMorelli v. United States,

285 F. Supp.2d 454, 458-59(D.N.J. 2003). Prior to orderingananswerto a § 2255motion,Rule

4 of the Rules Governing Section 2255 Proceedingsrequiresthat the district court review a

petitioner’s § 2255 motion and “dismiss the motion” if it “plainly appearsfrom the motion, any

attachedexhibits,andtherecordofprior proceedingsthatthemovingpartyis notentitledto relief.”

B. Analysis

1. An evidentiaryhearingis not required

28 U.S.C. § 2255(b)requiresanevidentiaryhearingfor all motionsbroughtpursuantto the

statute“unlessthemotionandfiles andrecordsof the caseconclusivelyshowthat theprisoneris

entitled to no relief.” 28 U.S.C. § 2255(b); United Statesv. Booth, 432 F.3d 542, 545 (3d Cir.

2005); UnitedStatesv. Day, 969 F.2d39, 41-42(3d Cir. 1992). “Wheretherecord,supplemented

by thetrial judge’spersonalknowledge,conclusivelynegatesthefactualpredicatesassertedby the

petitioneror indicate[s] that petitioner is not entitled to relief as a matterof law, no hearingis

required.” Judgev. UnitedStates,119 F. Supp.3d 270, 280 (D.N.J. 2015);seealso Government



of Virgin Islandsv. Nicholas,759 F.2d 1073, 1075(3d Cir. 1985);seealsoBooth,432F.3dat 546.

For the reasonsset forth below, Petitioner’smotion is untimely and Petitionerhaspresentedno

basisthr the equitabletolling of the statuteof limitations. As such,Petitioneris not entitled to

relief as a matterof law as his motion is time-barred,and no evidentiaryhearing is therefore

necessaryfor theresolutionof his motion.

2. Petitioner’s§ 2255is untimelyandPetitionerhaspresentedno basisfor equitabletolling

Petitioner’scurrentmotion mustbe dismissedas time barred. As this Court explainedin

theorderto showcause,

{mjotions broughtpursuantto 28 U.S.C. § 2255aresubjectto a one
year statuteof limitations. 28 U.S.C. § 2255(f). The limitation
periodbeginsto run at the latestof the following events: the date
on which the conviction becomesfinal, the date on which an
impedimentto makingthemotionis removed,thedateonwhich the
right assertedwas initially recognizedby the SupremeCourt if
Petitioner’s claim is basedon a newly recognizedright made
retroactivelyapplicableto caseson collateralreview, or thedateon
which the facts supporting the claim could first have been
discoveredthroughduediligence. 28 U.S.C. § 2255(f)(1)-(4).

Wherethe statuteruns from the dateon which a conviction
becamefinal, as it doeshere,andthepetitionerdid not file a direct
appeal,the convictionbecomesfinal on “the dateon which thetime
for filing. . . an appealexpired.” SeeKapral v. UnitedStates,166
F. 3d 565, 577 (3d Cir. 1999);seealsoUnitedStatesv. Johnson,590
F. App’x 176, 177 (3d Cir. 2014). A criminal defendantmust file
his noticeofappealwithin fourteendaysofhis sentencing.Johnson,
590 F. App’x at 177; Fed.R. App. P. 4(b)(1)(A)(i).

Petitioner was sentenced on his underlying criminal
convictionon June24, 2014. (ECF No. 4 at 2). Petitionerdid not
appeal his conviction or sentence,and his conviction therefore
becamefinal fourteendayslateron July 8, 2014. (ECF No. 4 at 3).
SeeJohnson,590 F. App’x at 177.

Absentsomeform of equitabletolling, Petitioner’soneyear
statuteof limitationshadthereforerun asof July 8, 2015,somefour



monthsbeforePetitionerfiled his initial motionin November2015.
28 U.S.C. § 2255(f). As such,unlessPetitionercanshowthathe is
entitled to equitabletolling, this Court must dismisshis motion as
untimely.

The statuteof limitations for motionsbroughtpursuantto §
2255 is subjectto equitabletolling. Equitabletolling “is a remedy
which shouldbe invoked ‘only sparingly.” UnitedStatesv. Bass,
268 F. App’x 196, 199 (3d Cir. 2008) (quoting United Statesv.
Midgley, 142 F.3d 174, 179 (3d Cir. 1998)). In orderto receivethe
benefit of suchtolling, a petitionermust “show (1) that he faced
‘extraordinarycircumstancesthat stoodin thewayof timely filing,’
and (2) that he exercisedreasonablediligence.” Johnson,590 F.
App’x at 179 (quotingPabonv. Mahanoy,654 F.3d 385, 399 (3d
Cir. 2011)). Mereexcusableneglectis insufficientto warranttolling
of thestatuteof limitations. UnitedStatesv. Thomas,713 F.3d 165,
174 (3d Cir. 2013).

In his motion, Petitioner does not argue any basis for
equitabletolling, andthis Courtperceivesno basisfor tolling on the
faceof Petitioner’samendedmotion. (ECF No. 4).

(ECF No. 6 at 2-4, paragraphnumbersomitted).

As this Court explainedin the Order to Show Cause,Petitioner’s§ 2255 motion is time

barredon its face and Petitionerpresentedno basisfor equitabletolling in his motion. As this

Courtperceivesno basisfor equitabletolling, andasPetitionerhasutterly failed to respondto the

orderto showcause,Petitioner’smotionmustbedismissedastimebarred.

III. CERTIFICATE OF APPEALABILITY

Pursuantto 28 U.S.C. §2253(c), a petitioner may not appeal from a final order in a

proceedingunder§ 2255unlesshehas“madeasubstantialshowingofthedenialofa constitutional

right.” “A petitionersatisfiesthis standardby demonstratingthatjuristsof reasoncould disagree

with the district court’s resolutionof his constitutionalclaims or that jurists could concludethat

the issuespresentedhereareadequateto deserveencouragementto proceedfurther.” Miller-El v.



Cockrell, 537 U.S. 322, 327 (2003). As Petitioner’smotion is time barredandbecausejurists of

reasoncould not disagreewith this Court’s ruling thatPetitionerhasfailed to establisha basisfor

equitabletolling, Petitioner’smotion is inadequateto deserveencouragementto proceedfurther

andno certificateof appealabilityshall issue.

IV. CONCLUSION

For the reasonsstatedabove,this Court will dismissPetitioner’s§ 2255 motion as time

barred,andno certificateof appealabilityshall issue. An appropriateorderfollows.

)AP1 fl,:,2OCo
Ho/3seL. Linares,

StatesDistrict Judge


