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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Chamber s of Martin Luther King Federal Building
Michael A. Hammer & U.S. Courthouse
United States M agistrate Judge 50 Walnut Street

Newark, NJ 07101
(973) 776-7858

January 192016
To: All counsel of record

LETTER OPINION AND ORDER

RE: Malibu Media, LLC v. John Doe subscriber assigned IP address
47.22.38.138
Civil Action No. 15-8238 (MCA)(MAH)

Dear Counsel:

This Letter Opinion and Order will address Plaintiff Malibu Media, LLC’s mofay leave
to serve a thirgbarty subpoena t@scertain the identity of the subscriber assigned Internet Protocol
(“IP™) address47.22.38.138or the dates relevant to the Complaint.  Plaintiff seeks to obtain this
information before the Federal Rule of Civil Procedure Ziflfleduling conference this matter.
D.E. 4. Pursuanto Federal Rule of Civil Procedure 78, the Court did not hear oral argument.
For the reasons stated below, Plaintiff’'s mofiDrE. 4] isgranted.

l. BACKGROUND

Plaintiff Malibu Media, LLC (d/b/a “X-Art.com”) is a California limited-liability
corporation that claimswnership of certain United States copyright registratio@®ompl.,at 1
3, 8,Nov. 24, 2015D.E. 1 Plaintiff alleges that Defendarst a persistent online infringer of
Plaintiff's copyrights who copied and distributed at least one large zip fileiocmgamultiple

separate movies owned Blaintiff, and that Defendant’s IP address was used to illegally distribute
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each of the copyrigbtl movies set forth in Exhibit B attached to Plainti@@mplaint in violation
of the Copyright Act, 17 U.S.C. § 1@tseq? Compl.,at 17 13, D.E. 1.

Plaintiff asserts that it does not know Defendaidestity; it knows only that the infringing
acts alleged in the Complaint were committed using IP addie22.38.138. PI.’s Br. in Supp.
of Mot., at 45, Dec. 18 2015 D.E. 44. Therefore, Plaintiff seeks leave to issue a subpoena to
the appropriatenternet Service Provider (“ISP”), in this caSptimum Onling so that Plaintiff
may learn Defendargt’true identity Id. at4-5. Plaintiff assertghatthe ISP, having assigned
that IP address, can compare the IP address with its records to agdefi¢aniant’s identity 1d.
Plaintiff contendshatthis information is necessary because without it, Plaintiff will have no means
to determine the true identity of Defendant, and therefore would not be able to “serve the
Defendant nor pursue this lawsuit to protect its valuable copyrights.” 5%d. at

. LEGAL STANDARD AND ANALYSIS

Federal Rule of Civil Procedu6(d)(1) provides that “[a] party may not seek discovery
from any source before the parties have conferred as required by Rule 26(f).” The Cour
however, may grant leave to conduct discovery prithabconference. Seeid. Inruling on a
motion for expedited discovery, the Court should consider “the entirety of the record emdate
the reasonableness of the request in light of all ofstiveounding circumstancés. Better

Packages, Inc. v. Zheng, No.-0877, 2006 WL 1373055, at *2 (D.N.J. May 2D06) (quoting

Merrill Lynch, Pierce, Fenner & Smith, Inc. v. O’Connor, 194 F.R.D. 618, 624 (N.D. Ill. 2000)).

1 Plaintiff asserts that it retained a forensic investigd&gcjpio GmbH (“Excipio”), to
establish a direct TCP/IP connection with the Defendant’s IP addrgseCompl., at § 18,
D.E. 1;Declaration of Daniel SusgdtSusadecl.”), at | 58, Dec. 18, 2015, D.E. 4-7.
Plaintiff alleges thaExcipio was able to use the BitTorrent protocol to download one or more
bits of Plaintiff's copyrighted material during connections with DefenddRtaddress. See
Compl., at 11 19-25, D.E. Susadecl., at 11 145, D.E. 4-7. Plaintiff further alleges that
“Plaintiff's evidence establishes that Defendant is a habitual and persistentd@itTuser and
copyright infringer’ SeeCompl.at { 26 D.E. 1.
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Courts faced with motions for leave to serve expedited discovery requests to mtoerdentity
of John Doe defendants in internet copytrigifringement cases often apply the “good cause” test.

Seeln re BitTorrent Adult Film Copyright Infringement Casé®. 11-3995,2012 WL 1570765

(E.D.N.Y. May 1, 2012) (granting limited early discovery regarding a John Doe defgndant

Pacific Century Ifil. Ltd. v. Does 1101, No. 132533, 2011 WL 5117424t*2 (N.D. Cal. Oct.

27, 2011) (finding plaintiff had not shown good cause to obtain expedited discovery). Good
cause exists where “the need for expedited discovery, in consideration of thesadtioni of

justice, outweighs the prejudice to the responding party.” Am. Legalnet, Inc. \s, Ba3 F.

Supp. 2d 1063, 1066 (C.D. Cal. 2008¢cordSemitool, Inc. v. Tokyo Electron Am., Inc., 208

F.R.D. 273, 275 (N.D. Cal. 2002).
Courts in this Distrithavefrequentlyapplied the “good cause” standard to permit early

but limited discovery under analogous circumstances. _In Malibu Media v.LJ6hn Does-1

11, plaintiff sought leave to serve a subpoena demanding that the ISP in questionhesveant

Doe defendants’ name, address, telephone number, email address, and Media Access Control
(“MAC”) address. No. 1615, 2013 U.S. Dist. LEXIS 26217, at-#3(D.N.J. Feb. 26, 2013).

In that case, the Court granted the plaintiff’'s request for early discoveryetmitged the plaintiff

to obtain only the information absolutely necessary to allow it to continue prosecsitifeyns:

the defendant’s name and addredsl. at *3. The Court recognized that neither party should be

left without remedy. On tl one hand, plaintiffs claimed to be the owners of copyrighted works
that were entitled to protection. On the other hand, more expansive and intrusivergisould

have imposed an undue burden on innocent individuals who might not have been the actual

infringers. 1d. at *9-11 (citing Third Degree Films, Inc. v. John Doe&1D, Civ. No. 125817,

2013 U.S. Dist. LEXIS 27273 (D.N.J. Jan. 17, 2013)). Therefore, the Court gpdaitetffs
limited, early discoveryj.e., the names and addresses of the subscribers but not the email

addresses, phone numbers, or MAC addresdds.at *3. Other courts in this District have
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reached the same conclusion and have imposed similar limitati®eg, e.gMalibu Media LLC

v. Doe, No. 143874 (WJM) (MF), Order ([E. 7), at 4 (D.N.J. Sept. 2, 2014) (limiting subpoena
to be issued before Rule 26 conference to “the name and address of Deferidatibht)Media,
LLC v. Doe, No. 134660 (JAP) (DEA), slip op. (D.E. 5) at 2 (D.N.J. Aug. 19, 2013) (limiting the
scope of apreRule 26(f) conference subpoena to a subscriber's name and ad¥ia&s)e

Pictures v. DogNo. 126885 (RMB) (JS), 2013 U.S. Dist. LEXIS 155356+9-10 (D.N.J. May

31, 2013)granting leave to serve subpoena requestimgthe name, address, and media access

control addresassociated with a particular IP addresgalibu Media, LLC v. John Does-18,

No. 127643 (NLH) (AMD), 2013 U.S. Dist. LEXIS 155914 *9-10 (D.N.J. Mar. 22, 2013)
(restricting the scope of a pRule 26(f) conference subpoena by not permitting discovery of the
internet subscriber’s telephone number onat address).

There is good cause in this casep&rmit limited discovery prior to the Rule 26(f)
conference. The information is necessary to allow Plaintiff to identifg appropriate defendant,
and to effectuate service of the Amended Complaint. The Court certainly rEzogmat the IP
account holder might not be personally responsible for the alleged infringementevét, the
IP account holder might possess infatian that assists in identifying the alleged infringer, and

thus that information is discoverable under the broad scope of Rulé&2éMalibu Media, LLC

v. Does No. 12-07789KM) (MCA), 2013 U.S. Dist. LEXIS 183958, at *24 (D.N.J. Dec. 18,
2013) (‘The Court notes that it is possible that the Internet subscriber did not download the
infringing material. It is also possible, however, that the subscriber either knows, or has
additional information which could lead to the identification of the allegedingér.
Accordingly, the Court finds that the information sought by the subpoena is rélgveggalso

Malibu Media LLC v. Doe, No. 18874 (WJM) (MF), Order (D.E. 7), at 3 (D.N.J. Sept. 2, 2014)

(quoting Malibu Media, LLC v. DoesNo. 12-07789KM) (MCA), 2013 U.S. Dist. LEXIS

183958, at *24 (D.N.J. Dec. 18, 2013)).



Accordingly, the Court determines that good cause exists to allow Plaintiff tivdisihe
name and address of the IP subscriber. That information serves the purposes dagireed a
while also taking into consideration the impact that disclosure might have on alsrbstio is
not personally responsible for the alleged infringement. Therefore, thé gants Plaintiff's
motion [D.E. 4]. Plaintiff may sernv®ptimum Onlinewith a subpoena pursuant to Federal Rule
of Civil Procedure 45 that is limitet obtaining the name and address of the subscriber of IP
address47.22.38.138. Plaintiff may not seek the subscriber's telephone number(s), email
address(es), or MAC addresses. Plaintiff shall attach a copy of this @ptteon and Order to
the subpena. Plaintiff shall limit its use of the information to this litigation, and Plaistil
be prepared to provide copies of the responsive information to any defendant who enters an
appearance in this case.

So Ordered.

< Michad A. Hammer
UNITED STATESMAGISTRATE JUDGE

2 Before filing an Amended Complaint naming a specific individual as a defendant,
Plaintiff shall ensure that it has an adequate factual basis to do so. By pgrthiftidiscovery,
the Court does not find or suggest that Plaintiff may rely solely osutbscriber’s affiliation with
the IP address in question as the basis for its claims or its identification of tifec $peividual
as the defendant.
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