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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

DAYSINNSWORLDWIDE, INC.,
Plaintiff, Civil Action No. 15-4318

V. OPINION
HH PRAMUKH, LLC, et al.,

Defendants.

ARLEO, UNITED STATESDISTRICT JUDGE

This matter comes before the Court by way of Plaintiff Days Inns Worldwnd€s
(“DIW”) Motion for Default Judgment pursuant to Federal Rule of Civil Procedur®)&5( Dkt.
No. 17. For the reasons stated below, the motiGRANTED.

. BACKGROUND

DIW is a Delaware corporation with its principal place of business in PargipNew
Jersey. Compl. § 1, Dkt. No. 1. It licenses the operation of Days Inn h@etsid. § 18.
Defendant HH Pramukh, LLC (“HHP”) is a South Carolina limited liability conypaath its
principal place of business in Charleston, South Carolldef 2. On August 18, 2015, DIW
entered into a license agreement (“License Agreement”) for the operatiod®f@oin Days Inn
hotel (the “Facility”) in Hilton Head, South Carolindd.  18.

Pursuant to the License Agreement, HHP was obligated to operate the Faclitijtéer
year term.1d. T 19. In operating the Facility, HHP was required to make periodic payments to
DIW for royalties, system assessments, taxes, stteeservation system user fees, and other fees,

(collectively, “Recurring Fees;')d. 1 20; prepare and submit monthly reports to DIW disclosing,
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among other things, the amount of gross revenue earned at the Fakcifity22; and maintain
accurate finacial information relating to the gross room revenue, and allow DIW to examine,
audit, and make copies of the financial informatidn{l 23. The License Agreement states that
any delinquent amounts owed would be assessed interest at a rate of 1.5% peromibrat
maximum rate allowed by law, whichever is legs. | 21. The License Agreement also provides
that the nofprevailing party shall pay all costs and expenses, including redsattaineys’ fees,
incurred by the prevailing party in enforcitige License Agreementd. { 25.

Defendants Gunatitprakesh Patel, Vimal Patel, Kiran Patel, Devendra Pat€h\gmsh
Patel the “Individual Defendantg”are all members of HHP, amidovided DIW with a guaranty
of HHP’s obligations under the License Agreemddt.|{ 37, 26-28.

DIW could terminate the License Agreement with notice if HHP discontinuedtopera
the Facility as a Days Inn hotel or lost possession of the faditityfl 24. On February 28, 2012,
HHP lost possession of the Facility to a third patty.§ 29. At the time, it owed Recurring Fees
due to DIW pursuant to the License Agreemelat.  30. HHP and the Individual Defendants
(collectively, “Defendants”) has/failed to pay the outstanding fedd. { 31.

DIW filed the instant lawsuit against Defendants on December 23, 2015, seeking an
accounting and recovery of all unpaid fees. Dkt. No. 1. Defendants failed ta ansmleerwise
defendant the action. On April 20, 2016, DIW petitioned the Clerk of Court for an entryaaftdef
against Defendants pursuant to Fed. R. Civ. P. 55(a). Dkt. No. 13. The Clerk of Court entered
default against Defendants on April 21, 2016. Dkt. Entry dated April 21, 2016.

. STANDARD OF REVIEW
“The district court has the discretion to enter default judgment, althoughardefault

judgments is disfavored as decisions on the merits are preferred.” Aninfat@is., Inc. v. China




Nat'l| Metals & Minerals Imp. & Exp. Corp596 F. Supp. 2d 842, 847 (D.N.J. 2008).  Before

entering default judgment the court must: (1) determine it has jurisdiction botlheveubject
matter and parties; (2) determine whether defendants have been properly S3raedtyze the
Complaint to determine whether it sufficiently pleads a cause of action; and (4) detesméether

the plaintiff has proved damageSeeChanel, Inc. v. Gordashevsky, 558 F. Supp. 2d 5323635

(D.N.J. 2008); Wilmington Savings Fund Soc., FSB v. Left Field Prap€, No. 164061, 2011

WL 2470672, at *1 (D.N.J. June 20, 2011). Although the facts pled in the Complaint are accepted
as true for the purpose of determining liability, the plaintiff must prove dam&geComdyne

[, Inc. v. Corbin, 908 F.2d 1142, 1149 (3d Cir. 1990).

Additionally, prior to granting default judgment, the Court must make explicitidhct
findings as to: (1) whether the party subject to the default has a meritorianseale(2) the
prejudice suffered by the party seeking default jnégt; and (3) the culpability of the party

subject to default. Doug Brady, Inc. v. N.J. Bldg. Laborers Statewide F26@§.R.D. 171, 177

(D.N.J. 2008).
[11.  ANALYSIS

A. Jurisdiction & Service

The Court has both subject matter jurisdiction over this dispute and personal jonsdict
over Defendant. Subject matter jurisdiction here is present pursuant to diversitR8ndl&.C.
8 1332. The Court also has personal jurisdiction over Defendants based upon consent to
jurisdiction in this district in the LiceesAgreement and the GuarantgeeAffidavit of Suzanne
Fenimore (“Fenimore Aff.”) Ex. A 1 17.6.3, Dkt. No.-B7 see alsd-einmore Aff. Ex. B ("We
acknowledge that Section 17 of the [License] Agreement . . . applies to this Guaratgintiff

also provided the Court with proof personakervice of Gunatitprakesh Patel and Kiran Patel,



seeExecuted Summonses, Dkt. Nos65and affidavits of diligent service on the remaining
Defendants, se@ertification of Bryan P. Couch (“Couch Cert.”) ExsEADK:. No. 172.1 Thus,
the Court is satisfied that it has jurisdiction to enter default judgment and that Bretewdre
properly served.

B. Liability

“A consequence of the entry of a default judgment is that the factual allegatitims of
complaint, excepthose relating to the amount of damages, will be taken as @aidyne | 908
F.2d at 1149. The Complaint pleads facts which, taken as true, establish DefendalitySdiabi
breach of contract.

In New Jersey, a plaintiff must allege three elementstdte a cause of action for breach
of contract: (1) a valid contract, (2) breach of that contract, and (3) damagesgefsatt that

breach? Ramada Worldwide Inc. v. Courtney Hotels USA, LIND. 11-896, 2012 WL 924385,

at *3 (D.N.J. Mar. 19, 2012). HerBJW has alleged that (1) thereevecontractual relationship
based on the License Agreemantd the Guarantie$2) DefendanHHP breached théicense
Agreementwhen it failed to pay outstaing fees after losing possession of the Facility to a third

party; (3) the Individual Defendants breached the Guaranties when they failedsty B&tP’s

1 New Jersey law provides that, if personal service cannot be effectuatadhtdf phay submit
an affidavit containing facts which illustrate that “despite diligent effad mquiry personal
service cannot be madeN.J. Ct. R. 4:44(b). DIW has submitted affidavits for the unavailable
Defendants, explaining DIW'’s attempts to locate and serve them. DIW has alstegdrproof of
service by mail on those Defendants’ listed dwellings or businesses, msddnyuN.J. Ct. R. 44
3 and 44(b)(1)(C). The Court is satisfied that these efforts were sufficienilyedil to warrant
alternative serviceSeeDays Inns Worldwide, Inc. v. Patel, No.-6847, 2014 WL 2737893, at
*2 (D.N.J. June 17, 2014).

2 Although the franchise at issue was located in Florida, the License Agregroeioes that the
agreement shall be governed by and constructed under New Jersey law, exceplid¢ts abiafw
principles. Fenimore AffEx. A 17.6.1.




obligations;and (3)DIW suffered resulting damages in the amount8%,354.44Fenimore Aff.
1 15 Therefore, Plaintiff has sufficiently alleged a cause of action for brafacontract.

C. Appropriateness of Default Judgment

Next, the Court must consider (1) whether the party subject to the default hameaons
defense; (2) the prejudice suffered by the party seeking default judgment; amel ¢8)pability
of the party subject to defaulDoug Brady 250 F.R.D. at 177. The Court concludes that in the
absence of any responsive pleading and based upon the facts alleged in then€ @efdadants
do not have a meritorious defengeeRamada2012 WL 924385, at *5. Second, the Court finds
that DIW will suffer prejudie absent entry of default judgment as it would have no other means
of obtaining relief. Finally, the Court finds that Defendants acted culpablyegshtive been
served with the Complaint, are not infants or otherwise incompetent, and are notyesgaged

in military service. SeeCouch Cert. §f 2&1; Nationwide Mut. Ins. Co. v. Starlight Ballroom

Dance Club, Inc., 175 F. App’x 519, 523 (3d Cir. 2006) (holding that a defendant’s failure to

respond to communications from the plaintiff and the courtcoastitute culpability).

D. Monetary Damages

Although the facts pled in the Complaint are accepted as true for the purposemirdeger
liability, the plaintiff must prove damagesSeeComdyne ] 908 F.2d at 1149. DIW seeks
judgment in the amount &89,354.44. Fenimore Aff. § 15. This consists of§49,730.98 in
Recurring Fees owed under the License Agreeni2r9,493.91in prejudgment interest, and (3)
$129.55 in taxes. DIW provides an itemized statement of the overdue Recurritigafpas/es
it is owed the requestei®9,730.98 SeeFenimore Aff. Ex.D. The invoice dates from which
HHP's pastdue recurring fees began accruing interest range $®ptember 201tb March2012.

Fenimore Aff. ExD. The Court is satisfied that the intseraccrued from these dates, at a rate of



1.5% per month as provided by the License Agreement, matches the amount reques$t®d by D
Combining the principal outstanding balanttee accrued interest, and taxeggials the damages
Plaintiff requests. Therefe, DIW is entitled to default judgment in the total amount of
$89,354.44.

V. CONCLUSION

For the foregoing reasons, Plaintiff's Motion for Default Judgme@RANTED. An

appropriate order accompanies this opinion.
Dated:December 142016 /s Madeline Cox Arleo

MADELINE COX ARLEO
United States District Judge




