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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

FLORENCE HANSON Case: 2:1%v-08882GDW)(LDW)

Plaintiff, OPINION

V.
ALLSTATE NEW JERSEY INSURANCE
COMPANY,

July 19, 2016
Defendant. y

WIGENTON, District Judge.

Before this Court iDefendantAllstate New Jersey Insurance Company’s (“Allstate” or
“Defendant”) Motion to Dismiss Plaintiff Florence Hanson’s (“Plaintiffirst Amended
Complaint pursuant to Federal Rule of Civil ProcedurdX{8]. This Court having considered
the parties’ submissions, and having decided this matter without oral argunserarpuo Feeral
Rule of Civil Procedurer8, for the reasons stated belo@RANTS Defendant’'s Motion to
Dismiss
l. BACKGROUND

Plaintiff is a resident of New Jersey. (Compl. { 3.) Defendaem insurance company
with a principal place of business in Bridgewater, New Jersey. (Compl.Ifi 2013, Plaintiff
settled a personal injury claim with an Allstate policy halded o or about November 20, 2013,
executed and forwarded a General Release for the claim to All§Gampl. § 12.) Allstate paid
Plaintiff's claim on December 9, 2013d. On December 28, 2015, Plaintiff filed suit in this Court

alleging that Allstate failed to pay the claim wiitla statutorily required teday window. (Compl.

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/2:2015cv08882/328303/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2015cv08882/328303/21/
https://dockets.justia.com/

19 7#11.) Plaintifamended her Complaint on January 26, 2016pands suion her own behalf

and on behalf ofall other similarly situated Allstate New Jersey Insurance Gomgd] policy
beneficiaries in the State of New Jersey ” (Compl. { 1.) Defendant filed the instant Motion

to Dismiss on April 19, 2016. Plaintiff filed her opposition on May 13, 2016 and Defendant filed
its reply on June 14, 2016.

. ANALYSIS

Before reaching the substance of Plaintiffs Amended Complamg Court “has an
obligation to satisfy itself that it has subject matter jurisdiction over” Plaintiffimslaweingram
& Assoc., P.C. v. Grayzalo. Civ. A. 162362(SDW),2012 WL 682758, at * 3(D.N.J. Dec. 20,
2012);see alsdNesbit v. Gears Unlimited, In®@47 F.3d 7276-77 (3d Cir. 2003) Because subject
matter jurisdictionestablishes court’s “very power to hear the casMbrtensen v. First Fed.
Sav. & Loan Ass'’n549 F.2d 884, 891 (3d Cir. 1977), this Court is obligated to condsich a
spontereview of jurisdiction even thougbefendant does not challenge Weingram 2012 WL
6827546 at *3noting that “[p]arties cannot waive a lack of subject matter juriseiair confert
upon the Court by consent”).

A district court has subject matter jurisdiction to hear claims “arising under the
Constitution, laws, or treaties of the United States” pursuét@ t9.S.C. § 1331, arertainclaims
between citizens dfifferent statepursuant to 28 U.E. § 1332. BecausdPlaintiff's nine claims
all arise under New Jersey state or common jlarigdiction is not proper under 28 U.S.C. § 1331
and he only possible basis for subject matter jurisdiction is § 1332. Inédedtiff's First
Amended Complaint assettsat“[t]his Court has jurisdiction over the subject matter of this action
pursuant to 28 U.S.C. § 1332, as amended by the Class Action Fairness Act pC2005] ,

because the value of the matter in controveregeds $5,000,000, exclusive of interest and €osts.



(Comgd. 1 5.) CAFA’s enactment provides some relief from the complete diyersguired in
non-<lass actiondy granting federal courts “jurisdiction over class actions in which the amount
in controwersy exceds $5,000,000 in the aggregate any class member and any defendant are
citizens of different states . . . and there are at least 100 members in the mldas.” Kaufman
v. Allstate New Jersey Ins. C661 F.3d 144, 149 (3d Cir. 20128ge als®8 U.S.C § 1332(d)(2).
Under 28 § 1332(d)(10), “an unincorporated association shall be deemed to be a citizen of
the State where it has its principal place of business and the State under whatsis langanied.
Here, Defendant’s principglace of business is in Bridgewater, New Jerse@on{pl. 1 4.)
Consequently, Defendant is a New Jersey citizen for purposes of diversityciioisdi
Parties“who are natural persons are deemed citizens of the state in which they are
domiciled, which istypically the state where the person livesVodenichar v. Halcon Energy
Props,, Inc., 733 F3d 497, 504 n.2 (3d Cir. 2013geealso NewmanrnGreen, Inc. v. Alfonzo
Larrain, 490 U.S. 826, 828 (1989Flaintiff, thereforejs acitizenof New Jersey.(Compl. { 3.)
Plaintiff identifiestheproposedlass members aalf othersimilarly situatedAllstate New Jersey
Insurance Company [] policy beneficiaries in the State of New Jemgely‘all other New Jersey
policyholders andbeneficiaries who sted their claims withDefendant . . .” (Compl. 9 1, 17.%
Tednically, under either descriptiothe class members are persons located in New Jersey or New
Jersey policliolderswhoresice in and/orarecitizens ofNew JerseyConsequentlythe parties are
not diverse and this Court does not have subject matter jurisdiction over Plantiff's under

28 U.S.C. § 1332(@)(A).

1 This Court notes that Plaintiff inconsistently defines the putative cBsththe variance in the definitions and
their breadthraise concerns about théimate viabilityof the proposed class.
2 Even if this Court were able to reach the substance of Plaintiff's cldimse claims are unlikely to survive
Defendant’s Motion to Dismiss because they either fail as a matter ofrldéai o allege facts sufficient to survive
a motion to dismiss umd Federal Rule of Civil Procedure 12(b)(6).

Plaintiff's first claim, alleging only that Defendant's late paymégbnstitutes an ummscionable
commercial practicein violation of New Jersey Consumer Fraud ,Adt]).S.A.56:82, et seq. (“CFA”"), (Compl. 1



[11.  CONCLUSION
For the foregoing reasons, Defendant’s Motion to Dismi&RANTED.

¢ Susan D. Wigenton
Susan D. Wigenton, U.S.D.J.

Orig: Clerk
Ccc: Hon.Leda D. WettreU.S.M.J.
Parties

22), fails to meet the heightened pleading standard required of fraud cl&@pefED. R. Civ. P. 9(b); see also
Frederico v. Home Deppb07 F.3d 188, 2001 (3d Cir. 2007) Furthermoreit is well-established thatisputes over
insurance paymestae not subject to the CFASee e.g, Van Holt v. Liberty Mut. Fire Ins. Cp163 F.3d 161, 168
(3d Cir. 1998)Myska v. New Jersey Mfrs. Ins. C&40 N.J. Super. 458, 485 (App. Div. 2015)

Plaintiff’'s second claim, alleging violations tife New Jersey Insurance Fraud Prevention Act (“IFPA"),
N.J.S.A. 1733-4(a)(3) (Compl. 1 2§, is barred because suits under this provision may only be brought by oesuran
companies, not individualsSeeN.J.S.A.17:33A7.

Plaintiff’s third claim allegeshat Defendant violated the Truth-Consumer Contract, Warranty and Notice
Act ("“TCCWNA"), N.J.S.A56:1215,etseq TCCWNA states in relevant part that “[n]o sellershallin the course
of his business . .enter into any written consumer contract” that “includes any provisanvtblates any clearly
established legal right of a consumer or responsibility of a seller” as sktabhy state or federal law. N.J.S.A56:12
15; see also Matijakovich v. P.C. Richard & Stlo. CV2161506WHWCLW2016 WL 3457011 at *2(D.N.J. June
21, 2016). This claim also fails because Plaintiff does not allege an improper mrovist violates state or federal
law in either the Allstate policy or General Release that Plaintiff and Allstat®ired entered imt See Matijakovich,
2016WL 3457011, at *2.

Plaintiff's fourth claim, for conversion, alleges that “Defendamprioperly and illegallyonverted moneys,
and interestthat rightfully belong to Plaintiff and the Class.” (Compl. { 3é)oidder to avoid turning breach of
contract actions into tort actions, conversion claims regarding moeesrantly limited to instances where the funds
at issue belonged to the injured par§ee Chicago Title Inc. Co. v. EJli409 N.J.Super. 444, 4556 (App. Div.
2009) Plaintiff pleads only she received late payment of her claim, not thatahatemt belonged to her and was
wrongfully converted.See idat 456.

Plaintiff's fifth and seventh claims, alleging a violation of the duty of good faitHandealing and breach
of contract, respectively also fail because there is no indication that a contrtaxi bgisveen the partiesee, e.g.
Bishop v. Okidata, Inc864 F.Sipp. 416, 426 (D.N.J. 1994Wade v. Kessler Instl72 N.J. 327, 345 (N.J. 2002).

Plaintiff's sixth claim alleges “unconscionable advantage over thetifland the Class.” (Compl. 11 43
44.) “Unconscionable advantage,” however, is not an independent causeoof hati is rather an element of
constructive or common law frau&eeClark v. Prudential Ins. Co. of Ap289 F.R.D. 144, 184 (D.N.J. 2013).

Plaintiff's eighth claim, alleging that Defendant was unjustly dmitby its failure to timely pay moneys
which are due to Plaintiff and the Class, (Compl. § &l)nsustainabléecause Plaintiff fails to show direct
relationship between Plaintiff and Defenda8ee, e.gCallano v. Oakwood Park Homes Cqrpl N.J. Suer. 105,
109 (App. Div. 196).

Plaintiff's final claim, thatDefendant tortiously interfered with the settlement Plaintiff negotiatgh
Allstate’s insured, (Compl. 1 54), fails to plead intent or maliceetralh of Defendant as required under New Jersey
common law. SeeZippertubing Co. v. Teleflex, In&57 F.2d 1401, 1407 (3d. Cir. 1985).



