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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

IN THE MATTER Of THE COMPLAINT

of : OPINION

ROBERTWHITE, asownerof a certain
MJV, a 2005 Regal 18’ bearingHIN:
RGMBK599G4C5, : Civ. No. 16-cv-174

Petitioner.

Wallsg SeniorDistrict Judge

PetitionerRobertWhite, the ownerof a motorvessel,flied a complaintunderthe

Limitation of Shipowners’Liability Act seekinglimitation of any liability arisingfrom an

incidentthat allegedlyoccurredon thevessel.ClaimantLolbe Ramirezfiled a third-party

negligenceclaim againstDefendant/Cross-ClaimantMietek Bokszandnow movesfor default

judgmentagainsthim. Bokszopposesthe motion for defaultjudgmentandseekspermissionof

the Court to file an answerto the cross-claim,nuncpro tunc. Decidedwithout oral argument,

fed. R. Civ. P. 78, ClaimantRamirez’smotion for defaultjudgmentis deniedandBoksz’s

motion for permissionto file an answeris granted.

FACTUAL AND PROCEDURALHISTORY

A full factualandproceduralhistoryof this matteris detailedin the Court’s August 16,

2016opinion grantingPetitionerRobertWhite’s motion for defaultagainstall potential

claimantsotherthanRamirezandBokszandincorporatedhere.ECf No. 31. In brief, on or about

September15, 2013,ClaimantRamirez,a residentof Bloomingdale,New Jersey,wasinjured

while riding aboarda 2005Regal 18’ bearingthe Hull IdentificationNumber(“HEN”)

1

ROBERT WHITE Doc. 40

Dockets.Justia.com

https://dockets.justia.com/docket/new-jersey/njdce/2:2016cv00174/328734/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2016cv00174/328734/40/
https://dockets.justia.com/


NOT FORPUBLICATION

RGMBK599G4C5(the “Vessel”) on GreenwoodLake, a “navigablewaterwayconnectingNew

York andNew Jerseyin the Countyof PassaicandStateofNew Jersey.”Complaint,ECFNo. 1

¶J 1, 3-4, 8. The Vessel,which wasownedby RobertWhite, wasallegedlyoperatedby Evin

White, a residentof Bloomingdale,New Jersey,andAnia Boksz,a residentof Ringwood,New

Jersey.Id. ¶4; Complaintin Ramirezv. White et a!., PAS-L-3136-15 (N.J. Sup. Ct., Passaic

County,Sept. 11, 2015),Aff. Marc. A. futterweit in Supp.RamirezMot. file Answer,ECFNo.

9-1 Ex. 1 ¶J4,9-11.

On September11, 2015, ClaimantRamirezfiled a complaintin the SuperiorCourtof

New Jersey,Law Division, PassaicCounty,bringingnegligenceclaimsagainstPetitionerRobert

White, Evin White, Ania Boksz,andMietek Boksz,a residentof Ringwood,New Jerseyandthe

fatherof Ania Boksz,alongwith the fictitious defendantsJohnDoe 1-100,andA.B.C. Company

(1-100),ECF No. 9-1 Ex. 1.

On January8, 2016,PetitionerWhite filed a complaintin this Court underthe Limitation

of Shipowners’Liability Act (the “Limitation Act”), 46 U.S.C.§ 30501,etseq.,andRule “F”

of the SupplementalRulesfor CertainAdmiralty andMaritime Claimsof the federalRulesof

Civil Procedureseekingexonerationfrom or limitation of liability to $6,5000,the “post

casualty”valueof the Vessel,in connectionwith anyclaimsarisingout of the September15,

2013 incidenton theVessel,includingClaimantRamirez’sstatecourt action. ECFNo. 1. On

February11, 2016,MagistrateJudgeCathyL. Waldor issuedanorderthat, amongotherthings,

stayedClaimantRamirez’sstatecourt actionanddirectedall potentialclaimantsto file claims in

this Court on or beforeApril 8, 2016. OrderRestrainingSuitsandDirecting Issuanceof Notice

andthe filing of Claims,ECF No. 2.
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Mietek Bokszfiled ananswer,crossclaimagainstEvin White, andcounterclaimagainst

PetitionerRobertWhite on April 7, 2016,ECF No. 3. Lolbe Ramirezmissedthe April 8, 2016

deadlinefor filing claims,andthe Courtgrantedher permissionto file a late answerandclaim on

June8, 2016.ECF No. 13. ClaimantRamirezfiled an answer,claim for damagesagainst

Petitioner\.Thite, andcross-claimsfor damagesagainstEvin White, Mietek Boksz,andAnia

Boksz on June15, 2016.ECF No. 16. ClaimantRamirezfiled an amendedclaim andthird-party

claim on June28, 2016,assertinga claim againstPetitionerWhite, a cross-claimagainstMietek

Boksz,andthird-partyclaimsagainstEvin White andAnia Boksz. ECF No. 18. In theamended

cross-claimagainstMietek Boksz,ClaimantRamirezseeksto hold him “vicariously liable for

thenegligent,reckless,and/orimproperconductof his minor daughterAnia Bokszandliable for

negligentlyentrustingherwith theVessel,failing to properlytrain her to operatethe Vessel,and

failing to properlysuperviseher.” Id. ¶ 22.

On July 26, 2016,ClaimantRamirezfiled a motion for defaultjudgmentagainstMietek

Boksz,arguingthat hefailed to answeror otherwiserespondto hercross-claimwithin fourteen

daysof serviceof the amendedpleading,as requiredby fed. R. Civ. P. 15. ECF No. 23. Mietek

Boksz filed abrief in oppositionandmotion for leaveto file an answerto Ramirez’scross-claim,

nuncpro tunc, on August 10, 2016. ECF No. 29. Lolbe Ramirezfiled a reply brief in supportof

hermotion for a defaultjudgmentagainstMr. Bokszon August 15, 2016.ECF No. 30. Mr.

Bokszsoughtleaveto file a sur-replyin supportof his crossmotionandoppositionto Ms.

Ramirez’smotion for a defaultjudgment,which the courtdeniedon August24, 2016.ECF No.

37.

LEGAL STANDARD

I. Motion for defaultjudgmentandmotion to setasidedefault
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Whenevaluatinga motion for defaultjudgmentunderFed. R. Civ. P. 55, courtsin the

Third Circuit considerthreefactors:(1) whetherthereis prejudiceto theplaintiff if defaultis

denied,(2) whetherthe defendantappearsto havea litigable defense,and(3) whether

defendant’sdelayis dueto culpableconduct.Chamberlainv. Giampapa,210 F.3d 154, 164 (3d

Cir. 2000).A courtmusttreat“the factualallegationsin a complaint,otherthanthoseas to

damages.. . as concededby the defendant.”DIRECTV, Inc. v. Pepe,431 F.3d 162, 165 (3d Cir.

2005).A courtmustalsomake“an independentinquiry into whethertheunchallengedfacts

constitutea legitimatecauseof action” and“must makean independentdetermination”regarding

questionsof law. SeeDaysInn Worldwide, Inc. v. Mayu & Roshan,L.L. C., No. 06-1581,2007

WL 1674485,at *4 (D.N.J. June8, 2007) (citationsomitted). Similarly, a court doesnot accept

astrue allegationspertainingto the amountof damages,andmayemployvariousmethodsto

ascertainthe amountof damagesdue. While the courtmayconducta hearingto determinethe

damagesamount,Fed.R. Civ. P. 55(b)(2), a damagesdeterminationmaybe madewithout a

hearing“as long as [the court] ensure[s]that there[is] a basisfor the damagesspecifiedin the

defaultjudgment.”TransatlanticMarine ClaimsAgency, Inc. v. Ace ShippingCorp., 109 F.3d

105, 111 (2dCir. 1997).

A partyseekingdefaultjudgmentmustalso first obtainan entryof default.Limehousev.

Delaware,144 FedApp’x 921, 923 (3d Cir. 2005). If a partyhasobtaineda default, the

defaultingpartymaymoveto “set asidean entryof defaultfor goodcause”underFed. R. Civ. P.

55(c). In exercisingits discretion,the court considersthe samefactorsit doeswhenevaluatinga

motion for defaultjudgment:(1) “whethertheplaintiff will beprejudiced,”(2) “whetherthe

defendanthasa meritoriousdefense,”and (3) “whetherthe defaultwastheresultof the

defendant’sculpableconduct.”BudgetBlinds, Inc. v. White, 536 F.3d244, 256—57(3d Cir.
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200$) (quoting$55,518.05in US. Currency,728 F.2dat 195). Becausea defaultjudgment

preventsa plaintiffs claimsfrom beingdecidedon themerits,the Court “doesnot favor entryof

defaultsor defaultjudgments.”UnitedStatesv. $55,518.05in U. S. Currency,72$ F.2d 192,

194—95 (3d Cir. 1924). Casesshouldbe “disposedof on themeritswheneverpracticable.”Hritz

v. Woma Corp., 732 F.2d 1178, 1181 (3d Cir. 1984) (citationsomitted).Whena partymovesto

setasidea default,anydoubtsas to whetherthe defaultshouldbevacated“shouldberesolvedin

favor of settingasidethe defaultandreachinga decisionon themerits.” Grossv. Stereo

ComponentSys. Inc., 700 F.2d 120, 122 (3d Cir. 1983). “Less substantialgroundsmaybe

adequatefor settingasidea defaultthanwould berequiredfor openingajudgment.”felicianov.

ReliantTooting Co., 691 F.2d653, 656 (3d Cir. 1982).

II. Motion for leaveto file a late pleading

The Limitation Act, originally designed“to limit the liability of vesselownersto their

interestsin the adventureandthusto encourageshipbuildig[sic] andto inducecapitaliststo

investmoneyin this branchof the industry,” TheBritish Transp.Comm‘n v. UnitedStates,354

U.S. 129, 133 (1957),allows theownersof shipsto limit their liability “for any claim, debt,or

liability” arisingout of a maritimeincidentonboardtheir vesselto the “value of the vesseland

pendingfreight” if the incidentoccurred“without theprivity or knowledgeof the owner.” See46

U.S.C. § 30505(a)and(b). Underthe Act, “[a]n ownermaybring a limitation actionin federal

district courtwithin six monthsof receivingwritten noticeof a claim” againsthim. In re Miss

BelmarII FishingInc., 2014WL 1217771,at *2 (D.N.J. March24, 2014) (quotingOffshoreof

thePalmBeaches,Inc. v. Lynch, 741 F.3d 1251, 1257 (11th Cir. 2014)).Oncethe ship owner

hasfiled a limitation actionanddepositedan amountequalto thevalueof thevesselwith the

district court, all other“claims andproceedingsagainstthe ownerrelatedto thematterin
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questionshall cease.”Id. (quoting46 U.S.C. § 30511).UnderSupplementalAdmiralty Rule F,

the district court then issuesa noticedirectingall personsassertingclaimsarisingout of the

maritimeincidentto file their claimsin the courtwithin a specifiedperiodof time, “not lessthan

30 daysafter issuanceof thenotice.” Fed.R. Civ. P. Supp.Admiralty R. F(4). “Thosewho do

assertclaims form a concursusthatallows the district court to determinethe liability of the

ownerto eachindividual in a singleproceeding,constrainingthe total liability to the valueof the

vessel.”In reMissBelmarII FishingInc., 2014WL 1217771,at *2 (quotingOffshoreofthe

PalmBeaches,Inc., 741 F.3d at 1257).

Althoughthe district courtmayenterdefaultagainstindividualswho fail to submit

claimswithin the specifiedperiodof time, Id., SupplementalAdmiralty Rule F providesthat,

“[f]or causeshown,thecourtmayenlargethetime within which claimsmaybe filed.” Fed.R.

Civ. P. Supp.Admiralty R. F(4). The Rulegivesthecourtdiscretionto permit the filing of an

untimelyclaim, evenif the courthasalreadyenteredanorderof defaultagainstthe would-be

claimant.In re Miss BetmarII FishingInc., 2014WL 1217771,at *3 (citing, e.g.,In re Trace

MarineInc., 114 FedApp’x 124, 126-27(5th Cir. 2004)).

“[C]ourts generallyconsiderthreefactorsin decidingwhetherto allow late claimantsto

file untimelyclaims: (1) whethertheproceedingis pendingandundetermined;(2) whether

grantingthemotionwill adverselyaffect therights of anypartyto the litigation; and(3) the

claimant’sproferredreason— the cause— for filing the lateclaim.” In re Complaintof$eastreak,

LLC, 2014WL3339557,at *2 (D.N.J. July 8, 2014) (citingAlter BargeLine,Inc. v.

ConsolidatedGrain & BargeCo., 272 F.3d 396, 397 (7th Cir. 2001);Jappinenv. Canada

SteamshipLines, Ltd., 417 F.2d 189 (6th Cir. 1969)).
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With regardto the third factor, Courtsof Appealsdisagreeon whethera potential

claimantmustshow goodcause,see,e.g.,In re TraceMarine, 114 fed App’x at 126-27,or

simply “minimal cause.”See,e.g.,Alter BargeLine, 272 F.3dat 397. AlthoughtheThird Circuit

hasnot ruledon this issue, courtswithin theDistrict of New Jerseyhaveapplieda standardlower

than“good cause.”See,e.g.,In re Seastreak,LLC, 2014WL 3339557,at *2; In re Deray,2006

WL 1307673,at *1. In anyevent,the “reasonunderlyingthe late filing mustoutweighthe

potentialprejudiceto the existingparties,which is a fact specificinquiry.” In re SeastreakLLC,

2014WL 3339557,at *2 (citing TexasGulfSulphurCo. v. Blue StackTowing Co., 313F.2d359,

363 (5th Cir. 1969)).

DISCUSSION

I. ClaimantRamirez’smotion for defaultjudgment

ClaimantRamirezarguesthat defaultjudgmentis warrantedagainstMietek Bokszon her

amendedcross-claimsagainsthim becauseBokszdid not file an answeror otherwiserespondto

the cross-claimsby the July 12, 2016deadlineprovidedby Fed.R. Civ. P. 15. ECF No.23 at 2.

As an initial matter,ClaimantRamirez’smotionmustbedeniedasprematurebecauseshehas

not yet requestedor receivedan entryof defaultagainstBoksz.SeeLimehouse,144 FedApp’x at

923.

In anyevent,evenif the Clerk of the Courtwereto enter defaultagainstBoksz,theCourt

agreesthat “good cause”would exist to vacatethedefaultanddenyRamirez’smotion for default

judgment.Brief in Opp. Mot. Default Judgmentand$upp.Mot. file Answerto Lolbe Ramirez

Cross-claim,ECf No. 28-2 at 2. Although Boksz’sanswerto Ramirez’scross-claimis

technically“delayed,”he is not the typical absentparty in a motion to dismiss.Bokszstatesthat

he filed a timely answerto Ramirez’sinitial statecourt complaint,seeCert. MarthaD. Lynes in
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Opp. Mot. Default JudgmentandSupp.Mot. File Answerto Lolbe RamirezCross-claim,ECF

No. 28-1 ¶ 3, andhe filed a timely answerto PetitionerWhite’s limitation actionin this Court.

ECF No. 3. Counselfor Bokszalsoparticipatedin June3, 2016,July 7, 2016,andAugust3,

2016conferencesbetweenthe Partiesin this actionwith MagistrateJudgeWaldor. ECF No. 28-1

¶J6, 10. ClaimantRamirezwill not beprejudicedby thedenialof defaultjudgmentagainsta

Partywho hasalreadyrespondedto herclaimsin anotherforum andwho hasactively

participatedin all stagesof this action(including, asBokszpointsout, consentingto Ramirez’s

own applicationto file a late answerto PetitionerWhite’s complaint,Id. ¶ 7).

Nor doesClaimantRamirezprovideanyevidencethat Boksz’sdelayis dueto “culpable

conduct,”which “surpassesmerenegligenceandconsistsof willful, intentional,recklessor bad

faith behavior.”S.G. Enterprise,LLC v. SeaboardPaperandTwine, 2015WL 3630965,at *3

(D.N.J. June10, 2015) (citing Hritz, 732 F.2dat 1182). Counselfor Bokszstatesthat shedid not

file a timely answerto ClaimantRamirez’scross-claimbecauseshewasout of theoffice for a

weekandwas“addressingfamily issuesrelatedto seriousmedicalconditions”of hermother.Id.

¶ 9. This doesnot riseto the level of “willful, intentional,recklessor badfaith behavior,”

particularlybecause,as discussed,counselfor Bokszparticipatedin statusconferencesshortly

beforeandafter the two-weekperiodfor filing an answerto Ramirez’scross-claim.

Given the Court’s preferenceto disposeof caseson themerits “wheneverpracticable,”

Hritz, 732 f.2d at 1181, the Court deniesClaimantRamirez’smotion for defaultjudgment.

II. Mietek Boksz’s motion for leaveto file a late answer

For similar reasons,the Court grantsBoksz’smotion to file an answernuncpro tune.As

discussed,goodcausewould exist to setasideanydefaultagainstBokszandallow him to defend
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ClaimantRamirez’scross-claimon themerits.Goodcauseto allow a later answeralsoexists

underthethree-factoranalysisof SupplementalAdmiralty Rule4.

First, theproceedingis still pendingor undetermined.Although the Courthasbarredthe

claimsof potentialclaimantsotherthanRamirezandBoksz,ECFNo. 32, it hasnot yet ruledon

anysubstantiveissuesinvolving responsiveParties.Underthe schedulingorderissuedby

MagistrateJudgeWaldoron August3, 2016,discoverywill extendthroughJanuary31, 2017.

ECF No. 27. Courtshavepermittedclaims filed significantly later in limitationsproceedings.

See,e.g., In re Seastreak,LLC, 2014WL 3339557,at *23 (finding that first factorweighedin

favor of allowing late filing afler “someclaims” hadsettledanddiscoveryhadbegun).

Second,grantingBoksz’smotionwill not prejudiceanyparty. As discussed,Bokszhas

long beenactivein boththis matterandClaimantRamirez’sinitial stateaction.He filed timely

answersto Ramirez’s statecourt complaintandto PetitionerWhite’ s limitation complaint,and

hehasparticipatedin statusconferences.Ramirezmakesno showingthat shewill beprejudiced

if Bokszis allowedto continueto defendhimselfagainsthercross-claim.

Third, Bokszshowstherequisitecauseto grantpermissionto file a late action.As

discussed,counselfor Bokszstatesthat shewasout of theoffice andwas dealingwith a family

illnessduringRule 55’s two-weekanswerperiod.Becausecourtshaveheld “the negligenceof

the claimantor his attorney”to be a sufficientreasonfor the late filing of a claim, seeAlter

BargeLine, 272 F.3d at 397 (citing, e.g, In reM V PresidentKennedy,Ltd., 2000WL 351425,

at *3 (S.D.N.Y. Apr. 5, 2000) (claimantdelayedin retainingcounsel),this Court finds Boksz’s

showof causeto be adequate.
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CONCLUSION

ClaimantRamirez’smotionfor defaultjudgmenton hercross-claimagainstMietek

Boksz is denied.Boksz’smotion for leaveto file an answerto Ramirez’scross-claim,nuncpro

tunc, is granted.An appropriateorderfollows.

DATE:

.Walls
SeniorUnited StatesDistrict Court Judge
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