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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

NORTHJERSEY MEDIA GROUP, ET AL. Civil Action No: 16-2676DW)

AMENDED OPINION
Movants,

V.
May 10, 2016
UNITED STATES OF AMERICA, ET AL,

Respondents.

WIGENTON, District Judge.

Before this Court aré) North Jersey Media Group, In&loomberg L.P., NBCUniversal
Media, LLC, The New York Times Company, New Jergaelvanced Media, Dow Jones &
Company, Inc., The Associated Press, Public Media NJ, Inc., New York Public Ragiac&m
Broadcasting Companies, Inc., Philadelphia Media Network, PBC, and Polittcdieciively
“Media’) Motion to Intervene and For Access Documents in the matter afited Sates v.

William E. Baroni, Jr. and Bridget Anne Kelly, Criminal Action No. 15193 (“Criminal Matter”);*

1 This motion was originally filed as part of the Criminal Matter dockat was themoved tothis separate civil
docket (“Civil Matter”). For the purposes of this opinion, unless otherwise noted, all referersesket entries
refer to the criminal docket.

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/2:2016cv00267/328850/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2016cv00267/328850/33/
https://dockets.justia.com/

and 2) The Port Authority of New York and New Jersey’s (“Port Authority”) Motiomtervene
to oppose the Media’s Motidor Access tdocuments

For the reasons stated herdaime Motions to Intervenare GRANTED andthe Media’'s
Motion for Access to Documents@GRANTED in part and DENIED in part.

. BACKGROUND AND PROCEDURAL HISTORY

This Court assumes familiarity with the allegations and procedural history cadesand
reviews only the facts relevant to the present motion. On April 23, 2015, Defelddiats E.
Baroni,formerDeputy Executive Director of the Port Authority oéWN York and New Jersey and
Bridget Anne Kelly formerDeputy Chief of Staff for Legislative and Intergovernmental Affairs
for the Office of the Governor of New Jersey (“OGNgE9llectively, “Defendants’yvere indicted
by the United States Attorney’s Office for the District of New Jersey (“USAD charges of
conspiracy, fraud and civil rights violations for their alleged roles in causimggdlosures on the
George Washington Bridge in September 20({3kt. No. 1, Indctment) The Indictmentalso
references unnamed andnaficted ceconspirators. I(l. at 57.)

Discovery in the Criminal Matter is subject tdPaotective Order (Dkt. No. 22) The
ProtectiveOrderapplies to Confidential Discovery Materigisoducedby the Governmenrand
provides that if thosenaterials aresubsequentlyiled, they shall be filed “provisionallynder
sed” (ld.  4.) Confidential Discovery Materials are defined as: “(1) Information ofragoel
nature including family and finandianatters; (2) HIPPA information; (3) Personal contact
information; (4) Information about governmental and business matters not relatée to t
Indictment; and (5) Search warrant applicatiand affidavits.” (d.) TheProtectiveOrder further
provides tlat a party hasen days after such filing to make a formal motion to séal) “If no

motion to seal is filed, or such motion is denied, the materials shall be unse&ded.” (



In November, 2015, Defendants filpdrtially redactednotions seekingills of particulars
which requestedamong other thingshe names of any unindicted-conspirators. (Dkt. Nos. 42
at 410, 43at 5060.) Defendants have not formally moved to seal those mofiodnstesponse
the Governmentgreed to“identify any oter individual about whom the Government has
sufficient evidence to designate as having joined the conspiracy.” (Dkt. No. 45 @3lanuary
11, 2016, the Government submittetetier with that information tehis Court and Defendants
(“Conspirator letter”). The Conspirator Lettewas not filed on the docket nor have its contents
been made publicAlthough he Government requested that this Court maintain the letter under
seal,it has not made a formal motion to do®so.

On Jamary 13, 2016, thMediafiled the instantnotion seeking an ordgrermitting them
to intervene in the Criminal Matter aggdanting them access:tb) the Conspirator Letter2) all
sealed or redacted materials for which a formal motioeablsas not been properly fileaind 3)
any and all materials produced pursuanBtady v. Maryland, 373 U.S. 83 (1963}"Brady
materials”). (Media Mot. 22.) On February 16, 2016, the Governntenely filed its opposition
and the Port Authority moved to intervene in order to oppose the Media’s moherMé&didfiled

its reply onFebruary 26, 2016As there is no opposition to either the Media or the Port Authority

2 Although the parties have not filed formal motions to #eade redacted briefs and exhibttse Port Authority

has. Specifically, the Port Authority filedotions to seal) a memorandum by Gibson, Dunn & Crutcher LLP and
its cover emaibttached to Defendant Baroni’'s moving paparsl2) an email exchange veten Port Authority
executives regardg an unrelated civil mattattached to Defendant Kelly’s reply briefDkt. Nos. 47, 60Port
Authority Mot. at 23.) The Media‘believethe documents in both Port Authority motions are not completely
unrelated to the allegations in the Indient” andhaverequested “an opportunity to be heard more fully if the Court
decides to permit intervention(Media Mot. at 6, n. 2. However, this Court has since granted the Port Authority’s
motions. (Dkt. Nos. 78, 83 The documentsovered by those ordesball remain sealeand theMedia’s request to

be heards denied

3 Defendant Baroni objected bmth themannerin which the Government submitted the Conspirator Letter and its
request to seal its content®kt. Nos. 61, 68.)



intervening (Gov’'t.Opp. Br. 8 Media Reply at 1, n.,13.),those motions shall be grante@he
only issue before this Court, therefoisethe scope of the matesalo which the Mediahall have
access.
. DISCUSSION

In order to “promote[Jimportant societal interests including confidence in the judicial
system,”In re Newark Morning Ledger Co., 260 F.3d 217, 220 (3d Cir. 2001)pth the First
Amendment and the common law provide the public with a right of accessrimal judicial
proceethgs and recordsSee Globe Newspaper Co. v. Superior Court of Norfolk Cty., 457 U.S.
596, 604 (1982) (noting that the “press geaeralpublic have a constitutional right of access to
criminal trials”) (citing Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (199) In re
Cendant Corp., 260 F.3d 183, 192 (3d Cir. 2001) (stating that “[i]t is veeittled that there exists,
in both criminal and civil cases, a common law public right of access to judici@einogs and
records$); United Sates v. Smith, 776 F.2d 1104, 1107 (3d Cir. 1985) (stating that the “public’s
right of access to at least some judicial proceedings is how beyond peradventhat’access is
not absolute, however, and requires a balantiatyveen the public’s right of accessd
governmental interestsSee, e.g., United Sates v. Sealed Search Warrants, Nos. 991096, 99
1097, 991098, 1999 WL 1455215, at *4 (D.N.J. Sept. 2, 1999). With that in mind, this Court
turns to the Media’s requests for access.

A. List of Unindicted Coconspirators

TheFirst Amendment anthecommon law rights of access “extend to bills of particulars.”
Smith, 776 F.2d at 1111Because the First Amendment is implicated, ensealment of a tist of
conspirators produced in response to a demand for a bill of particsutary permissible if it ‘is

necessitated by a compelling governmental interest, and is narrowlyedailor serve that



interest.”Id. at 112 (quotindPress Enterprise, 464 U.S. 501, 540 (1984%Iobe Newspaper Co.,
457 U.S. at 607)).

Here,the Governmenargues that “the privacy interests of uncharged third parties, who
have no opportunity to vindicate themselves at timkuch a compelling interes{Gov’'t Opp.

Br. at 8.) To do so, it relies on the Third Circsidecision inSmith, which affirmed the district
court’s decision to deny a media motion to unseal a list of unindictedregpiratorsfinding that
the privacy interests of those named outweighed the public’s righbietheir identities. Smith,
776 F.2d at 1114That reliance is misplaced.

In finding a compelling privacy intereshe Smith court noted that the Government had a
“broadly concepialized list of unindicted coonspirators,which included not only persons who
the Government believed were unindicteecomspirators, but alshosewho “could conceivably
be considered as unindicted caonspirators.”(ld. at1114,1113 (emphasis iariginal).) Further,
at the time the media sought to intervene, the Government had “not yet reached thd@a@nt w
[the U.S. Attorney] was willing to make a decision on whether to prosecuite.” As Judge
Mansmann emphasized in his concurrence, the privacy interests of the unnamedip&saihs
were uniquelycompelling because the U.S. Attorney had produced “an overbroad bill of
particulars” in order to give the government “great latitude in the deseriptithe crime charged.”

Id. at 1116-17 (Mansmann, J., concurring).

The factsin the instant matter awdifferent. The underlying events that gave rise to the
Indictment have been extensively covered by the media, such that even persons fgngential
involved havealready beeidentified and exposed in the predhere is very little that is private
about the lane closures or the lives offieepleallegedlyconnected to thenFurther,individuals

thus far identified as being involved in the lane closings have been public employeeslacidor



and appointed officials, arahyone named in the Conspirator Letter is likely to have held a similar
position. As theSmith court noted;the public has a substantial interest in the integrity or lack of
integrity of those who serve them in public officdd. at 1114 seealso id. at 1116 (Mansmann,

J., concurriny(stating that public employees and elected officials “cannot claim eafghivacy

with respect to the manner in which they perform their dutsere a criminal trial allegedly
involves violations of the public trust by government officials, the public’s need taanolasely

the judicial proceedings is perforce increh®e United States v. Kushner, 349 F. Supp. 2892,
906-07(D.N.J. 2005) (noting that the “public has a strong interest in the use officials makie of the
positions of public trust”).In addition,the Government has limiteade scope of th€onspirator
Letterto those individualdor “whom the Government has sufficient evidence to designate as
having joined the conspiracy.” (Dkt. No. 45 at 3A)khough privacy for thirgparties is indeed
important, this Court is satisfied that the privacy interests atharged third partiesre
insufficiently compelling to outweigh the public’s right of acceBssclosure is appropriatend

the Media’s motion for access to the list ofndicted ceconspirators is granted.

B. Sealed or Redacted Materials Not Sealed Pursuant to a Formal Motion to Seal

The Media also seeks access to “the Sealed Documents filed in this proceedingt poirsua
the Protective Order, which were provisionally sealed and for which no motion for petreaak
has been filed.” (Media Br. at 17lynderthe Fedeal Rules of Criminal Procedure, courts may
adopt protective orders for “good cause EDFR. CRIM. P. 16(d)(1) (recognizing a court’s power
to “deny, restrict, or defer discovery or inspection”fhe Protective Order was entered after
extensive negotiation between the parties and is narrowly drawn to pgraqaivacy of others,
to prevent the exposure of governmental and business matters that are unrelated tgakéncha

the Indictment, and taaintain judicial fairness while avoidinginecessary doubt under public



scrutiny To achieve those goals, when Confidential Discovery Materials are fileg,atiee
provisionally sealed. The Protective Order then requires a formal motion to bediled within
ten days, or the materiglto be unsealed. As neither Defendants nor theawent have moved
to sal their filings, the Media argues that those materials must be made availabl@ublibe
under the order’s plaiterms*

Before doing so, however, this Court will perdigfendants and the Governmenetch
file a single motion out of time to seal any material previously subntittexot subject to a formal
motion to seaf. This Court will then review and rule on those motions. If no such motion(s) are
made, the currently redacted or provisionally sealed materials will be made @dilngforward,
the parties must comply with the express terms of the Protective Order, etaremwend it.The
Media’s motionfor access to sealed or redacted matewhish have not been sealed pursuant to
a formal motion to seathereforejs denied without prejudic®.

11, CONCLUSION

4The Mediarequests, in the alternative, that this Court modify or lift the ProeQider. (Media Br. at 1, 20.)
This Court issatisfied that the Protective Order is properly drawn and will not eratsidiscretion to alter it or lift
it at this time.

5 This is required even if the parties agreed the documents should remaiirseald The Government’s position
that a formal motion to seal is not necessary wh@partiesconsented to seakrtain material{Gov't. Opp. at 17,
22),is unavailing. Such an agreemepoes not abrogatsther side’bligation to follow the express terms of the
Protective Order, natoes it grant them the authorityexpand its reach.

6 The allegedrady material sought byhe Media is contained in the redacted documents the Media seeks to have
unsealed(Media Br. at 19.)The Mediaargues that the Third Circuit’s decisionUmited States v. Wecht, 484 F.3d

194 (3d Cir. 2007)ecognizes globalright of access t®rady matrialsand consequentlyfor access to these
documents in particular. This Coueserves any decision as to whetheurieeal the materials in questiontil after
such time as the Defendamtsdor Government file, and this Court reviews, the formal motions to sealstisd
above. Further, abere been no ruling on whether thecumentst issue constitutBrady materials this Court

takes no position as tehethenVecht mandatesccess to them, except to note thatweeht court explicitly limited

its decision to the facts before itd. at211.



For the reasons set forth above, the Media’s Motion to Intervene is GRANTED aioth Mot
for Access to Materials GRANTED in part and DENIED in partThe Port Authority’s Motion
to Intervene is also GRANTEDAN appropriate order follows.

/s/ Susan D. Wigenton

SUSAN D. WIGENTON, U.S.D.J

Orig: Clerk
cC: Parties



