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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY
RICHARD A. VILLAVICENCIO PEREZ, Civil Action No. 16-562 (SDW)
Petitioner,
V. OPINION
JOHN TSOUKARIS, et al.,

Respondents.

WIGENTON, District Judge:

Presently before the Court is the petition for a writ of habeas corpus of PetiRaterd
A. Villavicencio Perezfiled pursuant to 28 U.S.C. § 2241. (ECF No. 1). The Government filed
a response to the petition (ECF No. 5), to which Petitioner has responded (ECF No. &g Fort
following reasons, this Court wigirant the petition and will remand this matter to an immigration

judge for a bond hearing.

|. BACKGROUND

Petitioner is a native and citizen of Ecuador who entered this country and apparently
became a lawful permanent resident in March 2007. (ECF & 10n July 18, 2014, Petitioner
was convicted of conspiracy to commit theft in violation of N.J. Stat. Ann. 8 2C:5-2A and 2C:20-
3A. (Id.). Following his conviction, Petitioner was sentenced to 662 days’ imprisonment and one
year of probation. 1¢.). Following his release from imprisonment, Petitioner was taken into
custody by immigration officials oMarch 25, 2015, and entered removal proceedings. (ECF No.

5 at 2). Petitioner has remained detained since that timg. (

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/2:2016cv00562/329301/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2016cv00562/329301/8/
https://dockets.justia.com/

On September 10, 2015, Petitioner was ordered removed by an immigration jisdge. (
Petitioner appealed, and the Bbffirmed the removal order on December 14, 201&.).(
Although Petitioner did not initially file a timely appeal with the Third Circuit, he ultiigatie
file an appeaWwith the Court of Appeals on or about March 18, 2016. (Third Circuit Docket No.
16-1601 Motion dated March 18, 2016). Petitioner also filed with the Court of Appeals a motion
for stay of removal, which was temporarily granted pursuant to the Third Girstaihding order
on April 8, 2016. (Third Circuit Docket No. 1801, DocumeniNo. 3112258368 Petitioner’s
formal motion for a stay of removal, although temporarily granted, remains penefare
motions panel of the Third Circuit, as does his appeal. (Third Circuit Docket N& (1l ECF

Docket Sheet).

[I. DISCUSSION
A. Legal Standard

Under 28 U.S.C. § 2241(c), habeas relief may be extended to a prisoner only when he “is
in custody in violation of the Constitution or laws or treaties of the United States.” S28.18
2241(c)(3). A federal court has jurisdiction over such a petition if the petitiotier gaistody”
and the custody is allegedly “in violation of the Constitution or laws or treatidseofnited
States.” 28 U.S.C. § 2241(c)(Maleng v. Cook, 490 U.S. 488, 490 (1989). As Petitioner is
currently detaned within this Court’s jurisdiction, by a custodian within the Court’s jurisdiction,
and asserts that his continued detention violates due process, this Court has guriedestihis
claims. Spencer v. Lemna, 523 U.S. 1, 7 (1998Braden v. 30th Judicial Circuit Court, 410 U.S.

484, 494-95, 500 (19733¢e also Zadvydasv. Davis, 533 U.S. 678, 699 (2001).



B. Analysis

In order to determine whether Petitioner is entitled to relief, this Court must fthstsad
the statutory basis for Petitioner'sreent detention. Petitioner’s detention arises out of either 8
U.S.C. 8§ 1226(c) or 8 U.S.C. 8§ 1231(a). While § 1226(c) controls the detention of certain criminal
aliens during the pendencym@moval proceedingg 1231(a) controls the detention of rarable
aliens “during” and “beyond” “the [statutory] removal periodSte Ledlie v. Attorney Gen. of
United Sates, 678 F.3d 265, 269-70 (3d Cir. 2012). Thus, if Petitioner’s detention currently falls
within or beyond the statutory removal period, his detention must be controlled by 8§ 1231(a).
Pursuant to the statute, the removal period in a given alien’s case begins oedheflthe
following dates: the date that the alien’s order of removal becomes administratiag “if the
removal order is judicially reviewed and if a court orders a stay of the rémiothee alien, the
date of the court’s final order”; or if the alien is detained on a basis other thamloigal, the date
on which he is released from that other detention. 8 U.S.C. § 1231(a)(1)(B). The Third Circuit in
Ledliethus explained that “during a stay of removal” entered by a Court of Apgeai6, [and]
not 8 1231 governs detentionl’eslie, 678 F.3d at 270It “is only through the grant of a stay or
the overturning of a finabrder of removal that an alien’s status reverts tergn@oval detention,
the filing of an appeal or an application for a stay is insufficient to alter [am]sakéatus. See
Leslie, 678 F.3d at 268-7Q;lorente] v. Holder, No. 11-6940,] 2012 WL 119147], at *5-6 (D.N.J.
Apr. 10, 2012)].” Granados v. Green, No. 158577, 2015 WL 9216595, at *2 (D.N.J. Dec. 16,
2015).

In this matter, the BIA affirmed Petitioner’s order of removal in DecemliEs.2Betitioner
thus entered the removal period on that date as his removal order had laelooimstratively

final. While this would normally be dispositive of the custbdgisinquiry, Petitioner in this case



filed a late appeal with the Third Circuit which was accompanied by amioti a stay of removal.
Because Petitioner’'s motion for a stay of removal was temporarily drpntsuant to the Third
Circuit's standing order, Petitioner has received a stay of removal. AsPstdioner’s detention
has reverted to ptenal orderstatus, and Petitioner is currently being detained pursuant to 8
1226(c)rather than § 1231(a)See Ledlie, 678 F.3d at 270see also 8 U.S.C. § 1231(a)(1)(B).
Only when the Third Circuit either vacates the temporarily granted stayesea final dasion
on Petitioner’s appeal will Petitioner return to final order status and becstd@istody under §
1231(a)t

Because Petitioner is currently detained pursuant to 8§ 1226(c), the propriety of his
continued detention without a bond hearing is cdietidoy the Third Circuit’s decisions Diop
v. ICE/Homeland Sec., 656 F.3d 221, 231-35 (3d Cir. 2011), &tthvez-Alvarez v. Warden York
County Prison, 783 F.3d 469 (3d Cir. 2015)In Diop, the Third Circuit held that § 1226(c)
“authorizes detention faa reasonable amount of time, after which the authorities must make an
individualized inquiry into whether detention is still necessary to fulfill the statyia’poses.”
656 F.3d at 231. The determination of whether a given period of detention is reasonable under the
circumstances is a fact specific inquiry “requiring an assessment dfth# oircumstances of a
given case.ld. at 234. UndeDiop, the reasonableness of a period of detention is “a function of

whether it is necessary to fulfill the pugmof the statutelt.

1 This Court notes that while the Government in its response contended that Petitidetairaed
pursuant to § 1231(a), the Government had not yet been made aware of Petitiamgio$ dililate
appeal with the Third Circuit, which was filed contemporaneously with the Goeetisn
response. Likewise, Petitioner’'s stay motion was not temporarily gramgd well after the
Government filed its response. As such, the Government was dbaeétetitioner was subject
to detention under § 1231(a) at timme the response was filednd Petitioner’s status and the
statutory basis for his detention did not change until the Third Circuit temporaaihtegr
Petitioner a stay in April 20165ee Leslie, 678 F.3d at 268-7Qlorente, 2012 WL 119147 at *5-
6.



While the Court of Appeals iDiop did not adopt a bright line rule as to the maximum
amount of time which may pass before a petitioner’'s detention becomes unreasendiio
F.3d at 234see also Carter v. Aviles, No. 133607,2014 WL 348257, at *3 (D.N.J. Jan. 30, 2014),
the Third Circuit provided more guidance on that issuéhzvez-Alvarez. In Chavez-Alvarez, the
Court of Appeals held that, at least in those cases where no evidence of bad faithnhas bee
presented, “beginngisometime after the sixonth timeframe [upheld by the Supreme Court in
Demore[v. Kim, 538 U.S. 510, 5333 (2003),] and certainly by the time [the petitioner] had been
detained for one year, the burdens to [the petitioner’s] liberties outweighgdsaifigation for
using presumptions to detain him without bond to further the goals of the statute.” 78347.8d at
Thus, absent evidence of bad faith, a given alien’s detention will generatijnbeunreasonable
sometime after six months have passedaanthinly by the time the alien has been detained for
over a year.

In this matter, Petitioner has been detained since March 2015. Because he has been
temporarily granted a stay of removal by the Third Circuit, he is currantlgubject to a final
orde of removal. Leslie, 678 F.3d at 270Because no evidence of Petitioner’s bad faith has been
presented, it therefore appears that Petitioner’s case is not meaningftitigudshable from that
presented ilChavez-Alvarez. Because Petitioner is currgntietained pursuant to 8§ 1226(c) based
on the temporary grant of his stay of removal, because Petitioner has beeaddetawell over
a year, and because Petitioner’'s case is not meaningfully distingieighan Chavez-Alvarez,

this Court will granthe petition and remand this matter to an immigration judge for a bond hearing.



[1l. CONCLUSION

For the reasons stated above, this CourtgudhtPetitioner’s petition for a writ of habeas
corpus (ECF No. 1and will remand this matter to ammigration judge for a bond hearing\n

appropriate order follows.

Dated: June 1, 2016 g/ Susan D. Wigenton
Hon. Susan D. Wigenton,
United States District Judge




