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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MARIA GALARZA,
Plaintiff . Civil Action No. 16-0764ES)
V. - OPINION

ROZLYN WHITTLE -KINARD, et al.,

Defendans.

SALAS, DISTRICT JUDGE

This action involves alleged violations tife New Jersey Law Against Discrimination
(the “LAD”) , the Family Medical Leave Act (the=MLA"), the Fair Labor Standards Act (the
“FLSA”), and the New Jersey Wage and Hour Law (the “NJWHLBIaintiff Maria Galarza
(“Plaintiff” or “Galarza”) sued certairindividuals associated witlsaint Michael’'s Medical
Center, Inc. (“St. Michael's”), as well as Prinidealthcare Services St. Michael's, LLC
(“Prime” or “PrimeSt. Michaels”). Galarza alleges that Primeliable under theories dhe
joint-employer doctrine and successor liabilifgrime, however, hasawed to dismiss all claims
against it undeFederal Rug of Civil Procedure 12(b)(6). (D.E. No. 36).

Having considered the submissions made in support of and in opposit®rnte’s
motion, the Court decides this matter without oral argum8&eeFed. R. Civ. P. 78(b)For the

reasondelow, the CourDENIES Prime’smotion to dismiss.
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Factual & Procedural Background?
A. Galarza’s Medical Leavesat Saint Michael’'s Medical Center, Inc.

In 1990, Galarza began working f8t. Michael’'s (D.E. No. 30 (“*Compl.”) 11 1,)8 For
medical issues, Galarzavho worked in a certain St. Michael's laboraterypok leave as
follows:

e From on or around October 25, 2013 “for approximately four weeks until November
2013,” she had a “surgery for arterial repairtiéo pelvis” {d. Y 1314) the“October
November 2013 leaVg

e From on or around March 18, 2014 to April 25, 2014, she was “on medical leave for four
weeks” stemming from injuries whestne“fell out of her chair’on or around March 13,

2014 at worki@. 11 2224) (the “MarchApril 2014 leavé);

e From on or around June 19, 2014 to July 2014, she “went out of work for four weeks to
undergo surgery for pelvic adhesionst. (1 2728) (the “June-July 2014 leaVe

e From August 11, 2014 to December 21, 2014, she was “out of work” relating to a

“rotator cuff surgery” that “was required as a result of a workplace injudy9{ 3233,

36) (the “AugustDecember 2014 leave”)
As follows, Galarza alleges that she faced embarrassment and/or some unfacvonaklguence
for each leave

For the OctoberNovember 2013 leaveialarzawas not present for newquipment
training and Galarza’s former direct supervisDefendant Lota Herreraverred (among other
things)that“the whole process” regarding the new piece of equipment “was delayed” because of
her leave. $eed. 11 3, 11, 1519). Further, Galarza alleges that the representative of the lab
equipment company was aware of her “personal medical informatiGeg d. 17 1721).

The day she returnedoim the MarchApril 2014 leave Herrera said to Galarzavlien

meeting at an airport to go to an -afttown meeting): “Oh, youmade it? It seems like you are

! The CourtmustacceptPlaintiff's factual allegations as true for purposes of resglire pending motion to
dismiss. See Ashcroft v. Iqbab56 U.S. 662, 678 (2009istrian v. Levj 696 F.3d 352, 358 n.1 (3d Cir. 2012).
Additional factual allegationare provided elsewhere in this Opinion as relevant to the Court’s analysi
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out all the time.” (Seedl. 1 2426). When Herrera said this, “she was aware that [Galarza] was
returning on that day.”Iq. § 26).

After the Juneluly 2014 leave, Herrera told Galarza that “other employees were giving
Herrera a hard time” and that she “got in trouble” because Galarza was on lea¥§.2829).
Galarza alleges that Herrera “was in fact reprimanded,” but because she “failed to jgbt her
done” and “not because of anything having to do with [Galarza] taking leade J 30).

Before the AugusDecember 2014 leave, Herrera questioGadarzaas to whether she
would be having morsurgery and was gug to be “out of work again.” Id. 1 34). Further,
DefendantRozlyn WhittleKinard—one of Galarza’s supervisersasked whether she could
postpone her surgery.Sée d. 1 2, 35). And, during one of Galarza’s “regular updates” to
Herrera regarding her edical condition, “Herrera commented to [P]laintiff that maybe
[P]laintiff should not come back at all since she is out of work all thetingiel. 1 37, 39).
Galarza told Herrera that she was going to report this comment and, in facpshed it ®
Whittle-Kinard—who “did nottake any action regardirjger] complaint of harassment.Ild( 19
41-42).

Also, while Galara was learning how to operateew equipment installedfter the
AugustDecember 2014ave, Herrera averred that Galarza was struggling because of her leave.
(See d. 11 4446). During a meeting “[ijn or around February 2015, Whiaard
“criticized” Galarza for failing to operate the new equipmerid. {1 4748). Present in that
meeting were Herrera and a representative of theedaipment company. Id.). Further,
Whittle-Kinard and Herrera made additional comments concerning her purported inability to
operate the new equipmensgmeof which “embarrassed” GalarzaSde d. Y 4953,56-57, 60-

63).



Later in spring 2015Galarza was reassigned to a different laboratdge §. 1 6466).
But Galarza told Whittl&Kinard that she couldn’t work in that laboratory because of pelvic
medical condition and lower back problefngld.  67). Thereafter, WhittleKinard declined to
continue this discussion after learning that Galarza had a doctor’'s appointraenwauld
interfere with a meeting with Human Resourfghich concerned overtime pay)Sde d. 1 68
71). Galarza returned from medical leave to work on ouad October 13, 2015.1d( { 75)
Some time thereafter, however, Whittkeinard told Galarza that “her position was being
eliminated immediately.” See idf{ 7681).

B. Galarza’s State-Court Lawsuit & This Action

On July 23, 2015, Galarza sued St. Michael's in New Jersey state court, callegin
violations of theFMLA, theFLSA, the LAD, and theNJWHL. (See idff 7273). On August
12, 2015, the complaint was served on St. Michaelt. §(74). On that same d&§t. Michael's
advised Galarza that, on August 10, 2015, St. Michael’s filed for Chapter 11 bankrugtcy. (
749.? But St. Michael's continued to operated.({| 74b).

On December 14, 2015, Galarza sued certain individuaits St. Michael’s(including
Whittle-Kinard and Herrera) in New Jersey state couBeeQ.E. No. t1). That action was
removed to this Court antbnstitutes thénstantcivil action. Thereafter, Galarza amended her
complaint to addPrime (D.E. No. 12). The partieghereafterstipulated to permiGalarzato file
a second amended complaiawhich is the subject of Primefaotion to dismiss. SeeD.E. Nos.

29 & 30).

2 Prime states that the state court dismissed this aetitrout prejudiceafter St. Michael's filed for
bankruptcy. (D.E. No. 361 at ). Galarza states that St. Michael’s “sent a letter to the court requesting the case b
placed on administrative holc&ebause [St. Michael's] filed for Chapter 11 Bankruptcy on August 10, 2Q(hE.

No. 41 at2).



Galarza alleges that, despite St. Michael's bankruptcy filing, “the faciéitytinued to
operate,” andPrime “continued to operate the facility by itself or in conjunction with St. Mary’s
[sic] in 2015 and continues to today.” (Compl. Y 74b:-8ée also id{{109I-109p (allegations
concerning Prime’s control over operating St. Michael's before andeatirtte of Galarza’'s
termination, as well as Prime’'s management responsibilities during this time perigtg
alleges that, in May 2016, Prime “finalized its merger with or purchase of Sta®lis.” (d.
109a). Prime uses: “the sae facility at thesame addreghat St. Michael's usédid. § 109d);
“substantially the same workforce that St. Michael's used’ { 109e}, “the same or
substantially the same supervisory personnel that St. Michael's udefi’L09f); and “the same
machinery, equipmé, and methods of services and provides the same s2rjide | 109h).
Further, “the same jobs exist under substantially the same working condit{ehs]"109g).

Galarza asserts the following coumigainstPrime: retaliation in violation of theAD
(Count I) “pursuant to the doctrine of successor liability”; retaliation inati@h of the FMLA
“pursuant to the doctrine of successor liability” (Count 1ll); violation of the ALESursuant to
the doctrine of successor liability” (Count 1V); and violation of the NJWHLrSpant to the
doctrine of successor liability” (Count V).S¢eid. 11 110132)# She also alleges that Prime
“was a joint employer of Plaintiff at the time she was terminated from her employntefdaraa
period of time befor¢hat.” (d. { 109k).

C. St. Michael's Bankruptcy Proceedings
On November 13, 2013he United States Bankruptcy Court for the District of New

Jersey (the “Bankruptcy Courti$sued an order that, among other things, approved the sale of

3 Prime is a corporation registered in New Jersey operaimge June 28, 2018t 111 Central Avenue,
Newark, New Jersey07102 (its principle place of bugiss) (Compl. 1 6&b).

4 Count 1l of the Complaint is “Aiding and Abetting” against certain vidlial defendants who have
separately answered, and Count VI is a “Request for Equitable Reliafihg toall of the Defendants.(SeeD.E.
No. 35)
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the facility in which Galarza worked to PrimeSeeln re SaintMichael's Medical Center, Ing¢.
No. 1524999, D.E. No. 383 (Bkr. D.N.J. Nov. 13, 201Bgreinafter the “Nov13 Bankruptcy
Court Order”) (Compl. 1 1, 6a, 109a, 109d).

In that order, the “Debtors” includst. Michael’s. Nov. 13Bankruptcy Court Ordeat 1
n.1l). The “Purchaser” is Prime.ld at 3). Notably, the Bankruptcy Court’s November 13 order
provides that:

The Debtors may sell the Assets to Purchaser free and clear of any
and all Liens and Clais . . . of any and every kind or nature
whatsoever (other than the Assumed Obligations) in accordance
with section 363(f) of the Bankruptcy Code. As a condition of
purchasing the Assets, Purchaser requires that the Assets be sold
free and clear of any amall Liens and Claims of any and every
kind or nature whatsoever (other than the Assumed Obligations).

(Id. at 78). The order further provides that:

Upon the Closing Date and payment of the Purchase Price, all of
the Debtors’ right, title and interest in and to the Assets shall pass
to Purchaser pursuant to section 363(f) of the Bankruptcy Code
and all other applicabléaws free and clear of any and lal
liabilities, Liens, security interests, encumbrances, Claims, proofs
of claims filed in these cases, reclamation claims, mortgages, deeds
of trust, pledges, covenants, restrictions, hypothecations, charges,
indentures, loan agreements, causes of action, instruments, options,
rights of first refusal, offsets, recoupment, rights of recovery,
judgements, orders and decrees of any court or foreign or domestic
governmental entity, claims for reimbursement, contribution,
indemnity or exoneration, assignmenteferences, debts, charges,
suits, rights of recovery, interests, products liability, environmental
claims or liability, successor liability withdrawal liability, claims

and liabilities for employee pay, benefits or other compensation,
claims or liabilities under or in connection with collective
bargaining agreements, taxes, and other liabilities, causes of action
and claims of any and every kind and nature whatsoever (other
than the Assumed Obligations), in each case whether secured or
unsecured, choate anchoate, filed or unfiled, scheduled or
unscheduled, noticed or unnoticed, recorded or unrecorded,
perfected or unperfected, allowed or disallowed, contingent or non-
contingent, liquidated or unliquidated, matured or unmatured,
material or normaterial, disputed or undisputed, or known or
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unknown,whether arising prior to, on, or subsequent to August
10, 2015(the ‘Petition Datg, whether imposed by agreement,
understanding, law, equityr mtherwise (collectively, the ‘Liens
and Claims’) . . ..
(Id. at 1212 (emphasis added)
Il. Overview of the Parties’ Arguments

Prime contends that Galarza’s claims against it arise from her employment wittityan en
that is not a party to this litigatieni.e., St. Michael's. (D.E. No. 36 (“Def. Mov. Br.”) at 1).
Prime states that “all claims Plaintiff could possibly assert against Prime Healtheabaraed
by theBankrupty Code” because, under the Code in the circumstances here, “sutiedd#yr
claims are not available a plaintiff” (Id. at 2). AccordinglyPrime argues that the Bankruptcy
Court’'s November 13 order, pursuant to Bankruptcy Code section 363, prealudakeged
successor liability. Seeid. at 1521). Primeadds that public policy concerns bar &ah’s
attempt to circumvent wellettled bankruptcy law.Sge idat 2124). Prime asserts that Galarza
“has offered no legitimate basis upwhich her successdiability claims can survive dismissal
pursuant to Bankruptcy Code Section 2618l the exmss language of the Bankruptcy Couft’'s
order.” (D.E. No. 42 (“Def. Reply Br.”) at 6).

In opposition, Galarza argues that temmination claims againgtrime occurredfter St.
Michael’s filed its bankruptcy petition andetause she was terminatafler the bankruptcy
petition, section 363 maglispose of successor liability only for conduct that atos@re the
petition or resulted from prpetition conduct. $eeD.E. No. 41 (“PIl. Opp. Br.”) at 212). And
she counters that public policy suppoatsnging a claim against Prime under the successor
liability doctrine. (d. at 1213). In particular, Galarza argues thatl]oking at the facts in a

light most favorable to Plaintiff, in this matter there is evideotean ‘actual or de facto’

consolidation or merger” of St. Michael’'s and Primkl. &t 13.
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Prime also argues that Galarza’'s jeembployer theory of liability cannot support her
claims against Prime because there are simply no factual allegations isigpaoytsuch theory.
(Def. Mov. Br. at 4). In opposition, Galarza maintains that she pleaded euiffiacts to support
that Prime was a joint employer. (Pl. Opp. Br.-di0J.

II. Legal Standard

To survive a motion to dismiss under Rule 12(h){&)complaint must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausilie fane.” See
Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombl|y550 U.S. 544,
570 (2007)).“A claim has facial plausibility when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liable for tlwanducdc
alleged.” Igbal, 556 U.S. at 678. “The plausibility standard is not akin to a ‘probability
requirement,’” but it asks for more than a sheer possibility that a defendant has atddllyril
Id. Determining whether there is “a plausible claim for relief will . . . berdecdspecific task
that requires the reviewing court to draw on its judicial experience and conems®a. sld. at
679.

“When reviewing a motion to dismiss, ‘[a]ll allegations in the complaint must be
accepted as true, and the plaintiff must be giverb#resfit of every favorable inference to be
drawn therefrom.” Malleus v. George641 F.3d 560, 563 (3d Cir. 2011) (quotikglwicki v.
Dawson 969 F.2d 1454, 1462 (3d Cir. 1992)). But the court is not required to accept as true
“legal conclusions,” and “[tlhreadbare recitals of the elements of a cause of acpported by
mere conclusory statements, do not suffidgBal, 556 U.S. at 678.

So, the inquiry is “normally broken into three parts: (1) identifying the elesranthe

claim, (2) reviewing ie complaint to strike conclusory allegations, and then (3) looking at the


http://web2.westlaw.com/find/default.wl?mt=222&db=780&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028080099&serialnum=2012293296&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=0B03E435&referenceposition=570&rs=WLW13.01
http://web2.westlaw.com/find/default.wl?mt=222&db=780&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028080099&serialnum=2012293296&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=0B03E435&referenceposition=570&rs=WLW13.01

well-pleaded components of the complaint and evaluating whether all of the elementgdientif
in part one of the inquiry are sufficiently allegedalleus 641 F.3d at 563.

Finaly, “[ijn deciding a Rule 12(b)(6) motion, a court must consider only the complaint,
exhibits attached to the complaint, matters of the public record, as well as uedlgpwithentic
documents if the complainant’s claims are based upon these documkftager v. Belichick
605 F.3d 223, 230 (3d Cir. 2018@ge also Buck v. Hampton Twp. Sch. D&82 F.3d 256, 260
(3d Cir. 2006) (fn evaluating a motion to dismiss, we may consider documents that are attached
to or submitted with the complaint, and angtters incorporated by reference or integral to the
claim, items subject to judicial notice, matters of public record, orders, and itg®ariag in
the record of the case.” (internal quotation marks, textual modificati@hsit@tions omitted)).

V. Discussion

A. The Court cannot dismiss successeliability claims against Prime at this
time.

“A bankruptcy trustee may sell property ‘free and clear of any interestdh property . .
.. Molla v. Adamar of N.J., IncNo. 116470, 2014 WL 211484&it*3 (D.N.J. May 21,
2014) (quoting 11 U.S.C. 8 363(f)). limre Trans World Airlines, Ingcthe Court of Appeals for
the Third Circuitrevieweda bankruptcy court order that approvbd sale of the assets of Trans
World Airlines (“TWA”) to AmericanAirlines. 322 F.3d 283, 2885 (3d Cir. 2003). It ruled
that “Because section 363(f) of the Bankruptoyd€ permits a sale of property ‘free and clear’
of an ‘interest in such property[,§ind because the claims agaiiSs¥/A here were connected to
or arise fromlie assets sold, we affirm the Bankruptcy Court’s order apuaydhe sale ‘free and
clear’ of successor liability” againdimerican Airlines Id. at 285(alterations in original)

Here, & detailed above, the Bankruptcy Court's November 13 omumdate that

Prime’s purchase ofthe facility where Galarza worked be free and clear of all claims and
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interests pursuant to 8 363(f). Sge Nov. 13 Bankruptcy Court Order at-9, 11-13). In
particular, he Bankruptcy Court’'s November 13 ordgates that: “all of the Debtors’ right, title
and interest in and to the Assets shall pass to Purchaser pursuant to section 36#&f) of
Bankruptcy Code and all other applicable laws free and clear of any and abuccessor
liability . . . whether arising prior to, on, or subsequent to August 10, 201&. at 11-12
(emphasis added)). Accordinglywould seem thathe Bankruptcy Court’s November b8der,

11 U.S.C. 8 363(f), and the re Trans World Airlinesase are cleaPrime’s purchase of the
facility where Galarza workedas free and clear of all claims, interests, and encumbrances
including those claims, such as Galarza’s, which arose after St. Mschiael for bankruptcy.
SeeMolla, 2014 WL 2114848at*5.

But the problem for Primes that its very own cited case landicatesthat there are
exceptionsunder which successor liability attachesome of which are relevant heeand
unaddressed iRPrime’s briefing. (See Def. Mov. Br. at 1923; Def. Reply Br. at 4 (citing
Dinielli v. Tropicana Hotel & CasinpNo. A-2869-12T4,2014 WL 87671(N.J. Super. Ct. App.
Div. Jan 10, 2014)Douglas v. Stam¢dB63 F. App’x 100 (2d Cir. 201Q)) The exceptions are:
(1) the successor expressly or impliedly assumes the liabilities; (2)ishaneactual ode facto
consolidation or merger of the two cpamies; (3) the purchaser isvaerecontinuationof the
seller; or (4) the transactiomas entered into fraudulentty escape liability.See Diniellj 2014
WL 87671, at *3;Douglas 363 F. App’x at 1002 see also Molla2014 WL 2114848, at *4
(discussindDinielli and the four exceptiohs Indeed,Galarzanotesthesefour excetions in her
opposition brief and, in particular, the prospect that Prime and St. Michael's cotesblata
merged and that Prime is a mere continuation of St. MichadgbeePl. Opp. Br. at 13citing

allegations from the Complaint)

-10 -



But Prime doesot offer a respons@ its reply briefto Galarzas contentiorthat these
two exceptions apply Indeed, the allegations in paragraphs 109a to—30@jch Galarza
directs the Court tos€ePl. Opp. Br. at 13)-are as follows:

109a. In May 2016, DefendaRtrimeSt. Michael’'s finalized its
merger with opurchase of St. Michael’s.

109b. PrimeSt. Michael's had notice of Plaintiff's lawsuit prior to
acquiring thebusiness or assets of St. Michael’s.

109c. There has been a substantial continuity of business
operations since Prim®&t. Michael’'s purchase of St. Michael’s.

109d. PrimeSt. Michael's uses the same facility at the same
address that St. Michaelised prior to the purchase.

109e. PrimeSt. Michael's uses substantially the same workforce
that St. Mchael’s usedrior to the purchase.

109f. PrimeSt. Michael's uses the same or substantially the same
supervisory personnel that St. Michael’s used prior to the purchase.

109g. The same jobs exist undmrbstantially the same working
conditions at Primét. Michael’'s as they did at St. Michael’s prior
to the purchase.

109h. PrimeSt. Michael's uses the same machinery, equipment,
and methods afervices and provides the same services that were
provided at St. Michael’s prior to the purchase.

109i. PrimeSt. Michael's is liable for retaliation under the FMLA
and LAD because ivas operating St. Michael's at the time some
or all of the discrimination, harassment aathliation occurred.

109j. PrimeSt. Michael’s is also liable for retaliation under the
FMLA and LAD, and violations of the FLSA and NJWHL
pursuant to the doctrine of succeskalility.

5 To be sure, Galarza argues that “the facts suggest that the purchase and sp#uiitaiing of Plaintiff's
termination and the purchase were undertaken fraudulently eotd kability.” (PI. Opp. Br. at 13). Primdoes
respond to that contéaoh. (SeeDef. Reply Br. at 6 (“Plaintiff cannot credibly contend that Prime Heal'saisset
purchase was conceived solely to avoid liability to her frivolousgfitd termination claim.”)). This is neither here
nor there, however, because the Court’'s concern is over the two other e&ep#., consolidation or merger
and/or a mere continuation.
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So, the Court must accept as true the factual allegations regarding, amenthioits,
the facility, tre address, the workforce, the supervisory personnel, the equipment, and the offered
services. And Prime’s briefing—namely its reply brief—simply doesn’t provide the Coua
reason forwhy it is improper to draw a reasonable inference that there waslidatiso or
merger of St. Micha& and Prime and/or that the Prime is a mere continuation of St. Michael’s
In other words, Prime addresses the fraud exception, and it appears that the sum arwk afbsta
Prime’s motion to dismiss concerns the firstepton—i.e., that as a purchasBrime has not
expressly or mpliedly assuma St. Michael's liabilities. But the Court is leWithout any
arguments concerning the second or third excepti@fisDouglas 363 F. App’x at 102 (noting
that he “partiesappear to agree that neither the first nor the fourth exception &pafids
analyzing the two remaining gceptions”)®

The Courtdeclines tsua spontaddressvhether thesexceptionsapply here; after all, it
is Prime’s motion to dismissSee Hedges. United States404 F.3d 744, 750 (3d Cir. 2005)

(“The defendant bears the burden of showing that no claim has been présémedordingly,

6 At most, Prime states in its reply brief that, “[a]s discussed athHdimgits reply brief] and in [Prime]s
moving brief, Bankruptcy Code Section 363 obvidtesneed to evaluate the fagecific elements for establishing
successor liability.” (Def. Reply Br. at 6). But it is unclear whether @iisnarguing that the Court need not
consider the exceptions. If that is Prime’s argument, Prime hag faifgrovide a basis for setting aside exceptions
that are discussed in its very own cited case law.

7 Cf. Grieco v. LaniganNo. 157881, 2016 WL 3450808, at *6 (D.N.J. June 17, 2¢1®)their reply briefs,

the Moving Defendants attempt to clarify theigaments and contend that Plaintiff's NJTCA claims for negligent
supervision/training are conclusonnder Ashcroft v. Igbal 556 U.S. 662, 677 (2008)Although Ddendants
contend that Plaintiff Complaint, which was initially filed in state court, fails to meet thdefal pleading
requirements,the reply papersdo not provide the Court with the elements of a claim for negligent
supervision/training and states instehdttPlaintiff has not providedspecific facts demnstrating an actionable
claim of failure to train or supervise[.Without appropriate briefing, the Court declines to determine whether
Plaintiff’ s Complaint states claims for relief against each Moving Defendangs thedNJTCA based on a theory of
failure to supervise/traifj. (citations omitted) (alteration in originalford v. Cty. of MercerNo. 140648, 2016
WL 781877, at *9 (D.N.J. Feb. 29, 2016) (“The Court also declines to dismis4othell claim based on failure to
train because the County Defendants have not carried their burden tdahstidWaintiffs fail to state a claim for
relief based on either a pattern of violations or a single intitteeory of liability. In its reply brief, the County
Defendants argue th&onnickdoes not permit &ilure to train based on the ‘single incideot’housing Defendant
Gaines and Boones together, and fBahnick permits‘single incident’ failure to train claims only in situations
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the Court must deny Prime’s motion to dismiss suadegbility claims without prejudiceto
Prime raising its arguments in future motion practice.

B. Prime’s motion fails to show that Galarza’s allegations cannot support a
joint-employer theory of liability.

1. The FLSA (Count IV) & the NJWHL (Count V)
“A * single individual may stand in the relation of an employee to two or more employers

at the same time under the [FLSA]. . . . A determination of whether the employmehe by t
employers is to be considered joint employment or separate and distinct evapiofor
purposes of the act depends upon allfgoes in the particular casé. In re Enterprise Rer#-
Car Wage & Hour Emp Practices Litig.(“Enterprise”), 683 F.3d 462, 467 (3d Cir. 2012)
(quoting29 C.F.R. § 791.2(a)alteration in original) “When facedwith a question requiring
examination of potential joint employment relationsHighe Court must consider:

1) the alleged employes’authority to hire and fire the relevant

empoyees; 2) the alleged employg@cuthority to promulgate work

rules and assignents and to set the employeesndtions of

employment: compensation, benefits, and work schedules,

including the rate and method ofayment; 3) the alleged

employers involvement in dayo-day employee supervision,

including employee discipie; and 4) the alleged employer

actual controlof employee records, such as payroll, insurance, or

taxes.
Id. at 469.

But “these factorslo not constitute an exhaustive lidtall potentially re¢vant facts, and

should not be blindly applied.Td. (emphasis in original) (quotation marks and m@iaibmitted).
“A determination as to whetheidafendant is a joint employerust be based on a consideration

of the total employment situation and the economic realities of the work relagdnstu.

(citation and quotation marks omitted). Indeed]f“f court oncludes that other indicia of

where the failure to train is ‘patently obvioyECF No.54, Reply at § but provide no further analysis of the facts
alleged in the Amended Complaint.
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‘significant control’ are present to suggest that a given employer was a joint employer of an
employee, that determination may be persuasive, when incorporated witldithéual factors”
set forth aboveld. at470.

“Courts have found the definitions for ‘employer’ and ‘employee’ under the FLSA and
NJWHL to be virtually identicaland have applied the Third Circust’'test inin re Enterprise
RentA-Car Wage & Hour Employment Practices Litig. . to both states” Wang v. Saker
Shoprites, InG.No.16-2443 2017 WL 380911, at *3 (D.N.J. Jan. 26, 2017) (cleanedaiing
683 F.3d 462, 467-68 (3d Cir. 2012)) (collecting cases).

Here, Galarza directs the Court to the following allegations, arguinghbdias alleged
sufficient facts to support that Prime was a joint employer with St. Mich@elePI. Opp. Br. at
7-10):

6a. Defendant Prima Healthcare ServieeSt. Michael's, LLC
(hereinafter referretb as “PrimeSt. Michael’s”) is a Corporation
registeré in the State of New Jersey with psincipal place of
business at 111 Central Avenue, Newark, NJ 07102.

6b. Defendant Prim&t. Michael’s originally registed with the

State of New Jersegs a business operating at that address on June
28, 2013.

74b. Despite St. Michael's filing for bankruptcy the facility
continued to operate.
74c. PrimeSt. Michael’s continued to operate the fagiby itself

or in conjunction with St. Mary’s in 2015 and continues to today.

109I. Prior to Plaintiff'stermination from St. Michael’s, Prinst.
Michael's and its employees took over control of operating St.
Michael's.

109m. At the time Plaintiff was terminated from her employment
with St. Michaels andfor a period of time before that Prings.
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Michael's and its employees exercised significanbntrol over
Plaintiff as an employee of St. Michael’s.

109n. At the time Plaintiff was terminated from her employment
with St. Michaels andfor a period of time before that Prings.
Michael's and its employees dhaauthority to hire andfire
employees of St. Michael's, promulgate work rules and
assgnments, and set conditions oémployment including
compensation, benefits and hours.

1090. At the time Plaintiff was terminated from her employment
with St. Michaels andfor a period of time before that Prings.
Michael’'s and its emplgees had authority to superviemployees

on a dayto-day basis, including discipliningnd terminating
employees of SMichael’s.

109p. At the time Plaintiff was terminated from henpoyment
with St. Michaels andfor a period of time before that Prings.
Michael's and itsemployees had control over Shlichael's
employee personnel records including but not limited to payroll,
insurance, and taxes.

As an initial matter, the Coufinds unpersuasive at beBtime’s contention that the
Complaint ‘is completely devoid oény allegations as to the who, what, when, where, why and
how in support of Plaintiff's claim% (SeeDef. Reply Br. at 11). It is well settled in the Third
Circuit that a ‘plaintiff allegingfraud must. . . support its allegationsvith all of the essential
factual background that would accompany the first paragraph of any newspmapertisat is,
the who, what, when, where and how of the events at T5sueS. ex rel. Moore & Co., P.A. v.
Majestic Blue Fisheries, LL(812 F.3d 294, 307 (3d Cir. 2016) (quotimgre Rockefeller Ctr.
Props., Inc. Sec. Litig.311 F.3d 198, 217 (3d Cir. 2002)) (emphasis addssh;also United
States v. Eastwick Collegé57 F. App’x 89, 93 (3d Cir. 201§)In order to satisfy Rul®(b), a
complaint must provide all of the essential factual background that would accontiparfiyst

paragraph of any newspaper sterghat is, the ‘who, what, when, where and how’ of the events

at issue’) (citation and quotation marks omitted) (emphasis adde@ye, no asserted cause of
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action is one of fraud or mistake. Rule 9(b) is simply not at issue; the suffi@émptgading
under Rule 8(a) is.SeeTwombly 550 U.S.at 555 (‘Federal Rule ofCivil Procedure 8(a)(2)
requires only & short and plain statement of the claim showing thapkbsader is entitled to
relief,” in order togive the defendant fair notice of what the . . . claim is and the grounds upon
which it rests. . .. [A] complaintattacked by a Rule 12(b)(6) motion to dismiss does not need
detailed factual allegations . .”) (internal citations and quotation marks omitted).

To that end, the Court finds that there are sufficient factual allegations gtiribture
from which the Court can draveasonable inferensesupporting a joinemployer theory of
liability. The Court must accept as true that Prime and St. Michael's havepeting out of
the same address se2013. (SeeCompl. 1 6a, 6b, 109d). In additiaghe Gurt must accept
astrue thatGalarzawas told that “St. Michael’s filed for Chapter 11 bankruptcy on August 10,
2015,” but that she was terminated on or after October 13, 20d.3](7482; see alsdNov. 13
Bankruptcy Court Order at J2Also accepteas true is that, despite the bankruptcy petition, the
facility continued to operate and, in fact, “Pruie Michael's continued to operate the facility
by itself or in conjunction with St. Mary’s in 2015 and continues to todaid’ dl 74b74c).
Further, the Court must accept that, before and at the tir@alsirza’s termination, Prime and its
employees “had authority to hire and fire employees of St. Michael’s, prateugrk rules and
assignments, and set conditions of employment including compensation, benefits and hours.”
(Id. 1 109n). Likewise, before and at the time of her termination, Prime and itsyeeplihad
authority to supervise employees on a-ttagay basis, including disciplining and terminating
employees of St. Michael's.”Id.  1090). Further, before and at the time of her termination,
Prime and its employee$idd control over St. Michael’'s employee personnel records including

but not limited to payroll, insurance, and take@dd. 1 109p).
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Prime seems to argubat Galarzas allegations fall short because she doesn’t allege
“how” Prime exercisedaontrol overher employment, “including her discharge, pay, or any of
the purported discriminatory conduetleged in her Complaint. (Def. Mov. Br. at 28ee also
Def. Reply Br. at 1q“Plaintiff alleges no facts whatsoever to explamw [Prime] exerted any
control overher employment.) (emphasis addegd$ee also idat 11 (“Plaintiff does not allege
exactly how— more than 9 months before the Asset Purchase Agreemefinalased—[Prime]
asserted any control over Plaintiff's employment.”Simply put, Primeontendshat Galarza
must allege facts concerning “how” Prime exerted control bgeemployment.

But Galarza“must be given the benefit of every favorableerehce’ SeeMalleus 641
F.3dat563 And the Court can reasdsig infer that Prime exertedontrol over Galarzajust
like over any otheemployee at the facility-by the followingallegationscited above: Prime was
operating out of the same address as St. Michassiisg “St. Michael’'s” in its name (i.e.,
“Prime-St. Michaels”) since 2013 before and after the bankruptcy Petition, Galarza was
working at the facility in 2015; the operation dketfacility that Galarza worked at was never
interrupted; and Prime has been operativeg facility by itself or with St. Michael’'s since 2015.
Further, when Galarza was working at the facility, Prime and its emploge&s bire and fire
employees, satules and assignments, set compensation, benefits and hours for them; supervise
them on a dayo-day basis, including being able to impose discipline and terminate them; and
had control over their personnel records, including information concerning Ipaysolrance,
and taxes.Finally, the following timeframe is relevafar the Court: Galarza was working at St.
Michaels; Prime has beeoperating out of the same address as St. Michael's since 3013
Michael’s filed for bankruptcy in August 2015; Prime continued to operate thiyfaaild, after

returning to work from a medical leave in October 2015, she was terminated.
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Galarza has alleged enough relating toEheerprisefactors and, as far as the Court can
tell, Primedoesn’t cite any cases frattmis District suggesting more is requirebeeDef. Reply
Br. at 10). Indeed, th&/angdecisior—which Prime cites-turned on (1) a plaintiff's reliance
on two paragraphs that “do not respond to any ofBheerprisetest’'s four factors” and (2)
plaintiff's reliance on three other paragraphs-thanlike Galarza’s Complairthadthe phrase
“upon information and belief.”"See2017 WL 380911, at *4. For the same reasons, the Court
finds unavailing Prime’s argument that her allegations aren’t factsrathgr “cutandpaste
allegations mirroring the requisite legal elemént§SeeDef. Mov. Br. at 29). Prime simply
provides no case law that demands the level of specificity it sdeks allegations about
attending meetings with Prime employees, receipt of emails from Prime before termina
interactions “with anyone afPrimg,” and awareness “of any specific actions” by Prime
regarding its role “irhertermination.” GeeDef. Reply Br. at 11-12).

Having employedjudicial experience and commonnse and, further, having given
Galarzathe benefit of every favorable inference to be drawright of the totality of the
allegations, the Courhust deny Prime’s motion to dismiss Galarza’s FLSA and NJWHL claims
without prejudicdo Primeraising its aguments in future motion practice.

2. The LAD (Count I) & the FMLA (Count 11l )

“[T]he NJLAD generally requifs] an employment relationship to exist between a
plaintiff and a defendant to hold said defendant liable for acts of discrimiriaidaso v. IJKG
LLC, No.11-50102013 WL 2182233, at *3 (D.N.J. May 14, 2018if'd, 553 F App’x 199 (3d
Cir. 2014). “Generally, an employment relationship exists when defendant is @ahwiff' s
(1) employer or (2) joinemployer.” Id.; see also Alston v. Morauth Cty. Prosecutor’s Office

No. 125633,2014 WL 1095716, at *8 (D.N.J. Mar. 19, 2014Néw Jersey courts have held
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that where a traditional employment relationship is lacking, a person mayebeedid€o be
jointly employed by two entities for the pug®s of the LADY) (collecting cases).

And to determinewhethe a person is “jointly employédfor the LAD, the courts
considerthe following twelve factors:

[(1)] the employess right to control the means and man of the

worker’s performance; (2) th&ind of occupatiorsupervised or

unsupervised; (3) skill; (4) who furnishes the equipment and

workplace; (5) the length of time in which the individual has

worked; (6) the method of payment; (7) the manner of termination

of the work relationship; (8) wheth there is annual leave; (9)

whether the work is an integral part of the business of the

‘employer’; (10) whether the worker accrues retirement benefits;

(11) whether the ‘employempays social security taxes; and (12)

the intention of the parties.
Alston, 2014 WL 1095716, at8 (quoting Thomas v. Cty. of Camded02 A.2d 327, 33485
(N.J. Super. Ct. App. Div. 20068ge alsdPlasq 2013 WL 2182233, at *6, *6 n.7 (stating that,
for LAD, courts apply this twelactor test set forth ifukowsky v. Carus@11 A.2d 398, 404
(N.J. Super. Ct. App. Div. 1998) ttetermine whether an employemployee relationship exists
between plaintiff and defendantChen v. Domino’s Pizza, IncNo. 090107, 2009 WL
3379946, at *4 (D.N.J. Oct. 16, 2009) (same).

Here,the Court finds that its analysis connection with Galarza’sUSA and NJWHL
claims applies to her LAD claim in this context and, therefore, must deny Pnnatisn to
dismiss the LAD claimwithout prejudiceto Prime raising its arguments in future motion
practice. Cf. Plasq 553 F. App’x at 205 n.4 (“Plaso conterttiat the District Cours succinct
treatment of her NJLAD claim glossed over the rdfaltitored test for employment set forth by
Pukowsky v. Carus@12 NJ.Super. 171, 711 A.2d 398, 404 (Adpiv. 1998). We do not find
that a ‘principled applicationof Pukowskywould yield a different outcom®. Indeed,in its

reply brid, Prime appears to addrealt of Galarza’s claims (whichely on a jointemployer
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theory of liability) together (SeeDef. Reply Br. at 612). Moreover Prime’s cited cases in
support of dismissing Galarza’'s LAD claiane New Jersey federal court decisions teablve
summaryjudgment motionsseeDef. Mov. Br. at 25 n.10, 27 n.11Brimedoesn’t cite any cases
from this District convincing this Court that dismissal is appropriate in this context.
Likewise, the Court finds that GalarzaBMLA claim must survive “FMLA liability
requires a showing that a defendant is an employer subject to the requirefmbietstatuteé.
Amoroso v. Bucks CtgZourt of Common Plea®No. 130689,2014 WL 128479]lat *10 (E.D.
Pa. Mar. 27, 2014) (citation omitted)*To prove that mulple entities constitute a single
employer subject to FMLA[Galarza]may utilize. . . the ‘joint employment test.”Kieffer v.
CPR Restoration & Cleaning Serv., LL200 F.Supp. 3d520, 529 (E.D. Pa. Aug. 3, 2016)
(citing 29 C.F.R. 8§ 825.104(c)(1)). In turn, “theint employment testis “discussed in §
825.106.” 29 C.F.R. § 825.104(c)(1).
Section825.106(a) provides that:

Where two or more businesses exercise some control over the

work or working conditions of the employee, the businesses may

be joint employers under FMLA. Joint employers may be separate

and distinct entities with separate owners, managers, and facilities.

Where the employee performs work which simultaneously benefits

two or more employers, or works for two or more employers at

different times during the workweek, a joint employment

relationship generally will be considered to exist in situations such

as.

(1) Where there is an arrangement betweemployers to
share an employee’s services or to interchange employees;

(2) Where one eployer acts directly or indirectly in the
interest of the other employer in relation to the employee; or,

(3) Where the employers are not completely disassatiat

with respect to the employeeémployment and may be deemed to
share control of the employee, directly or indirectly, because one
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employer controls, is controlled by, or is under common control
with the other employer.

Again, the Court finds that its analysis in connection with Gals FLSA and NJWHL
claims appliesvith equal force to heFMLA claim in this context and, therefore, must deny
Prime’s motionto dismiss the FMLA clainwithout prejudiceto Primeraising its arguments in
future motion practice. Again, Prime’s cited cases in support of dismissingz&sl&MLA
claim are ones in this District that resolve sumnrjadgment motions; Prime doesn’t cite any
cases from this Distrietor even this Circui—convincing this Court that dismissal is
appropiate in this context (SeeDef. Mov. Br. at 31-32§.

V. Conclusion

For the reasons above, the Court denies Prime’s motion to dismiss pursuant to Rule
12(b)(6)without prejudiceto its ability to raise any of its arguments in future motion praétice.
An appropriate Order accompanies this Opinion.

s/Esther Salas
Esther Salas, U.S.D.J.

8 Prime’s argument at the end of its moving briefhich cites no case law from this Cirediippears to

simply repackage its contentions that neither alleged theorghofitly (i.e., successor liability and joint employer)
applies here. SeeDef. Mov. Br. at 3235).

° The Court need not convert Prime’s motion into one for summary judgni®eePl. Opp. Br. at 134;

Def. Reply Br. at 1215). As Prime itself state “the Court need not consider the Asset Purchase Agreement” and
its motion “is based on the Bankruptcy Court’s sale order and Bankruptdy Section 363.” Odef. Reply Br. at

14).
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