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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ROSA SANDS

Plaintiff,

Civil Action No. 16-860(ES)
V.

MEMORANDUM OPINION

GRUPO POSADA S.A. de C.V, et al.,

Defendans.

Before the Court iDefendard Reebok International Ltd. and adidas America, '$nc.
(collectively, the “Reebok Defendants”) motion to dismiss under Federal RulgibP@icedure
12(b)(6). (D.E. No. 4 (“Defs. Mov. Br.”)at1-3). Plaintiff Rosa Sands (“Sands” or “Plaintiff”)
opposes the Reebok Defendants’ motion. (D.E. N6PB Opp. Br.”). The Court decides this
matterwithout oral argument.SeeFed. R. Civ. P. 78(b). For the reasons below, the Reebok
Defendants’ motion iISRANTED.

|.  Background?!

Sands fell down “an approximate two foot embankment” &@ringa dinner party on a
beach in Mexico. (D.E. No-1, Exh. A(“Compl.”) 11 5, #8, 26). This dinner party was part of
a“promotionalevent known as “Raise the Bar.{Id. 11 3, #8). “As a result of being selected a
winner of ‘Raise the Bar™ offered by certain defendantscluding the Reebok Defendantsn

this action, Sands’s daughter brought Sandsisd'tacation/event” in Mexico.(Id. 1 3, 56).

1 The CourtmustacceptSands factual allegations as true for purposes of resgltfie pendingnotion to dismiss.
See Ashcroft v. Igbab56 U.S. 662, 678 (200%ee also Bistrian v. Lev696 F.3d 352, 358 n.1 (3d Cir. 2012).
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Sands fell “as a result of dangerous and hazardous conditions then and therg existi
the premises.” I€. 1 § see also idf 26. She alleges that the Reebok Defendants, as well as
other defendantsn this action “organized, supervised, maintained, controlled, cared for,
possessed and managed the dinner party including the area of the premises whifé ddldint
(Id. 1 10). Sands claims the Reebok Defendaagswvell as other defendantsd aduty “to use
reasonable care to inspect and make the premises safe for Plairtffy 1(1). The Reebok
Defendantgamong othersyhighly recommended” the premises to Sands “by offeancll
expense paid trip.” I4d. § 14). SoSands claims that the Reebok Defendamt$ other named
defendantshad a duty to be familiar” with the premises “they were recommending,” “hadya d
to inspect the premises at issue to ensure that it was reasonably safe anddkegeamid “had a
duty to warn . . . of any hazardous anddangeous condions associated with the premises
recommended by them(1d. T 15).

Sands appears @ssert two causes of action against the Reebok Defendants: (1) premises
liability; and (2) negligent selectioof the premises. (Pl. Opp.rBat 6)2 This Court has
diversity jurisdictionover this action.See28 U.S.C. § 1332(a).

II. Legal Standard

To withstand a motion to dismiss, “a complaint must contain sufficient factual matter
accepted as true, to ‘state a claim to relief that is plausible caci#s”™f Ashcroft v. Igbal 556
U.S. 662 678 (2009) (quotin@ell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007))A claim
has facial plausibility when the plaintiff pleads factual content that allows the toodraw the

reasonable inference thiie defendant is liable for the misconduct allegelgibal, 556 U.S. at

2 Although not explicitly delineated in Sands’s complaint, the partipsapto agree that these two causes of action
against the Reebok Defendants can be gleaned from Counts One thoaurghf her complaint.(SeeDefs. Mov.
Br. at 47; Pl. Opp. Br. at &).

-2-


http://web2.westlaw.com/find/default.wl?mt=222&db=780&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028080099&serialnum=2012293296&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=0B03E435&referenceposition=570&rs=WLW13.01

678. “The plausibility standard is not akin to a ‘probability requirement,’ but it askado
than a sheer possibility that a defendant has acted unlawfidly.”

“When reviewirg a motion to dismiss, ‘[a]ll allegations in the complaint must be
accepted as true, and the plaintiff must be given the benefit of every favimfaoéance to be
drawn therefrom.” Malleus v. George641 F.3d 560, 563 (3d Cir. 2011) (quotikglwicki v.
Dawson 969 F.2d 1454, 1462 (3d Cir. 1992)). But the court is not required to accept as true
“legal conclusions,” and “[t|hreadbare recitals of the elements of a cause of agpported by
mere conclusory statements, do not suffidgBal, 556 U.S. at 678.

II. Discussion
A. Plaintiff 's premisesliability claim must be dismissed

The Reebok Defendants argue that Saallggjesno facts showing that they owéer a
duty of care that wouldupport a “negligence claim under a premises liability theory.” (Defs.
Mov. Br. at 4). They argue that “mere sponsorship of an event, absent possession or active
control over the event or over the property, does not render a defendant legally resgofidibl
(citation omitted)). In opposition Sands argues that her “factual allegation that the [Reebok
Defendants] exercised control is sufficient.” (Pl. Opp. Br. at 6). Sands contendat ttias
stage, she “does not need to lay out all the facts that show how the [Reebok Dsfendant
exercised control over the event” and that she is entitled to discovery “to astestaixtent of
that control and authority.”Id.).

Neither Sands nor the Reebok Defendants dispute that New Jersey law ajipliast,
both parties cite a New Jersey ca8ango v. Carteret Lions Clylho advance their arguments.

(SeeDefs. Mov. Br. at 4; Pl. Opp. Br. at 6).



“A person who induces others to come upon his premises is under a duty to exercise
reasonable care fdineir protectiori. Bangov. Carteret Lions Clup79 A.2d 57, 58N.J. Super.

Ct. App. Div.1951). “Butin order that the defendants be held liable, it must be shown that they
had such degree of control that they could have averted the danger, or such superior knowledge
that they should have foreseen and given warning of a danger not apparent to the”plaintiff

see alsdByrd v. Salem @ty. Coll., No. A-0759-08T10759-08T2009 WL 2015128, at *a\.J.

Super. Ct. App. Div. July 14, 2009)iting Bangq 79 A.2dat 58). So,no liability exists where
defendants “did nanore than sponsor and advertise” an evdnit have not‘exercised any
authority or control over the conduct” of the eveSteeO’Connell v. N.J. Sports & Exposition

Auth, 766 A.2d 786, 791 (N.J. Super. Ct. App. Div. 2001) (ciBaggqg 79 A.2d at 58).

Here, Sands alleges that all the defendaimtsthis actior—including the Reebok
Defendants—“organized, supervised, maintained, controlled, cared for, possessed and managed
the dinner party including the area of the premises where Plaintiff felldmpC { 10). Sands
does not dispute the Reebok Defendacwntention that this is the only allegation on shbject
of their control over the premisesSgeDefs. Br. at 5; Pl. Opp. Br. &t(reciting nearly verbatim
Paragraph 10of the complaint and stating that the “factual allegation that the defendants
exercised control is sufficieny’

The Court finds that this allegation, by itself, is insufficient to support a preirabdity
claim against the Reebok Defendaberause-at best—it amounts to a formulaic recitation that
the Reebok Defendantsad such degree of control that they could have avertedlldged
danger. See Twomb|y550 U.S. at 555 (“While a complaint attacked by a Rule 12(b)(6) motion
to dismiss does not need detailed factual allegations, a plaintiff's obligation to ptbeide

grounds of his entitlement to relief requires more than labels and conclusions, andilai¢orm



recitation of the elements of ause of action will not do.” (internal citations, quotation marks,
and alterations omitted))Accordingly, this cause of action will be dismissed without prejudice.
SeePhillips v. ity. of Allegheny515 F.3d 224245 (3d Cir. 2008)“[I] f a complaint is subject
to a Rule 12(b)(6) dismissal, a district court must permit a curative amendmesg satdh an
amendment would be inequitable or fut)e®
B. Plaintiff 's negligentselectionclaim must be dismissed

The ReebolDefendants argue that, at most under New Jersey law, “travel agents and
vacation tour planners have a limited duty of care to their tragkégts, which arises from the
pecuniary benefit bestowed on defendant by plaintiff.” (Defs. Mov. Br. at 5).y @lhgue that
“[nJowhere does [P]laintiff contend that she paid to or conferred any benefit bpdRetebok
Defendants.” If. at 6). Sothe Reebok Defendants assert “there is no basis for finding that the
Reebok Defendants owed [P]laintiff a duty of cake to a travel agent’s limited duty owed to
client travelers who pay the agent.ld.j. Moreover they argue thd{t]ravel agents and tour
operators haveno duty to warh unless “they have specific, actual knowledge of previous
incidents” and furthe, there is “no duty to make specific inquiries into guest safety or
security.” (d. at 56). Finally, even assuminthere exists a factual basis for a duty of care
relating to a negligerdelection claimthe Reebok Defendanésgue that Sands “avers faxrts
demonstrating that the Reebok Defendants breached any dldydt 6). In oppositionSands
argues that she need not “provide factual details about pecuniary benefit and éhek[Re
Defendants’] prior knowledge of the [P]laintiff's claim at tleigrly juncture.” (Pl. Opp. Br. at
7). She notes that the Reebok Defendants cite cases “decided by summamnjudfier

discovery had been concludedd.j.

3 Sands requests leave to amend her complaint where, as here, thes Qoamting the Reebok Defendants’ Rule
12(b)(6) motion to dismiss. (Pl. Opp. Br. at 8
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To be sure,lte only case law Sands cites concerns the duty imposed on travel agents.
(Seeid.). “New Jersey courts have imposed a limited duty of care on travel agents tofwarn
known dangers and dangers of which it should be awakloseska v. Liberty Travel, Inc.

No. 126108, 2013 WL 178065, at *4 (D.N.J. Jan. 16, 2013) (cifRaglriguiez v. Cardona
Travel Bureay523 A.2d 281 (N.J. Super. Ct. Law DiM86);Josephs v. Fullerd51 A.2d 203

(N.J. Super. Ct. Law Div1982)). As theJosephsase that Sands herseifes (Pl. Opp. Br. at

7), sets forth#[a] travel agent holds himself oas having some expertise, and a traveler should

be able to rely on that expertiseand “[ijt would seem that a travel agent who makes
arrangements for a vacation not knowing anything about the accommodations, has acted
negligently.” 451 A.2d at 205.

At least twoproblems infect Sands’positionregardingthe alleged dutyowed by the
Reebok Defendants.

First, Sands argues that she may allege that the Reebok Defendants “had a duty to be
familiar with the premises recommended and selected by them andtitispepremises for
hazardous conditions*but then she cites New Jersey case law concerning the duty of a travel
agent. (SeePl. Opp. Br. at 7). In facGandsexplicitly states that “New Jersey law imposes a
duty on travel agents to warn of known dangers and dangers of which it should be aldgre.” (
As the Reebok Defendants correctly note, however, Sands cites no allegationsulth
support drawing any inference that the Reebok Defendants acted as her tralvelfdgeaost,
Sands alleges thahe Reebok Defendants “highly recommended” the premises to Sands.
(Compl. 1 14). But Sands provides no authortynor is the Courawareof any—that would
permit the Court to somehow equale® Reebok Defendants to travel agents baseduoh

allegations.



Second“[t]he pecuniary benefit bestowed on defendant by plaintiff forms the basis of a
legal duty” of a travel agentJosephs451 A.2d at 205. To thisoint, Sands only argues that
requiring “factualdetailsabout pecuniary benefit” is improperSgePl. Opp. Br. at {emphasis
added). But this argument is misplaced because there@factual allegations-which Sands
cites to or are apparent to the Court from its independent review of her comtamtwhich
the Court can draw a reasonable inference concemmiygpecuniary benefito the Reebok
Defendants.Rather, as the Reebok Defendants correctly ns¢eDefs. Mov. Br. at 6), Sands
alleges that-after being selected a winreSands daughter fvas permitted to invite Plaintiff
to accompany her to the . . . ‘Raise the Bar’ vacation/event” and “Plaigtéed to attend the
aforementioned ‘Raise the Bar’ event/vacation with her daughter.” (CompbB){ 5-

Accordingly, this cause of action wéllso be dismissed without prejudic8eePhillips,

515 F.3d at 245.
IV.  Conclusion

For the above reasonSand& claims against the Reebok Defendants are dismissed

without prejudice.An appropriate Order accompaniesthlemorandum Opinion.

s/Esther Salas
Esther Salas, U.S.D.J.
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