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UNITED STATESDISTRICT COURT
DISTRICT OF NEWJERSEY

MARK C. SHEPPARD,
Civil Action No. 16-1091(ES)

Petitioner,

v. : MEMORANDUM AND ORDER

JOHNPOWELL, ET AL.,

Respondents.

This matter havingcomebefore theCourt on thePetition for Writ of HabeasCorpusof

Petitioner MarkSheppard, forreliefunder28 U.S.C.§ 2254. TheCourthasreviewedthePetition.

It appearing:

1. Upon the Court’s review,it appearsthat thePetitionbarredbecausePetitioneris not “in

custody.” See28 U.S.C. § 2254(a).

2. Accordingto Petitionerhimse1f,hewasreleasedfrom prisonafler servinghis sentenceon

September23, 2015. (D.E. No. 1-1 at 1). He did not file the instantpetition, however,until

February23, 2016. (D.E. No. 1).

3. Federallaw requiresahabeaspetitionerbe“in custody pursuantto thejudgementofa State

court.” § 2254(a). In construingthe “in custody”requirement,the SupremeCourt hasheld thata

petitioner“cannotbring a federalhabeaspetition directedsolely” at a conviction for which the

sentencehasalreadybeenserved.LackawannaCntyDist. Att y v. Coss,532U.S. 394,401(2001);

seealsoMalengv. Cook, 490 U.S. 488, (1989) (“While we havevery liberally construedthe ‘in

custody’ requirementfor purposesof federalhabeas,we haveneverextendedit to the situation

SHEPPARD v. POWELL et al Doc. 2

Dockets.Justia.com

https://dockets.justia.com/docket/new-jersey/njdce/2:2016cv01091/330198/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2016cv01091/330198/2/
https://dockets.justia.com/


wherea habeaspetitionersuffersno presentrestraintfrom a conviction.”); Carafasv. LaVallee,

391 U.S. 234 (1968)(holdingthat thatonce thesentenceimposedfor a convictionhascompletely

expired,the collateralconsequencesof that convictionarenot themselvessufficient to renderan

individual “in custody” for thepurposesof a habeas attackuponit). Suchappearsto be the case

here.

4. BecausetheCourt is raisingsuaspontethe issueof Petitioner’scustodialstatus,theCourt

will afford Petitioner a chanceto argue for an exceptionto the “in custody” requirement.

Particularly,Petitionermaysubmitto this Courtanyarguments, supportedby evidence,asto why

theCourtshouldentertainhis petitionafterhis sentence hasbeenserved.Petitionermayalsoraise

anyotherargumentas appropriate with regardto Petitioner’scustodialstatus.

IT IS thereforeon this c. / dayof June2016,

ORDEREDthatPetitionershall,within thirty (30) daysof the dateof entryof this Order,

showcausein writing, in themannerdirectedabove,as to why the Petitionshouldnot bedenied

for failing to meet§ 2254(a)’s“in custody”requirement;it is further

ORDEREDthat the Clerk of the Courtshall servea copyof this OrderuponPlaintiff by

regularmail.
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