HOLMES v. CHRISTIE et al Doc. 43

Not for Publication

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

WILFRED LEE HOLMES,
Civil Action No. 16-1434 (ES) (MAH)
Plaintiff,
OPINION
V.

CHRISCHRISTIE, et. al.,

Defendant.

SALAS, DISTRICT JUDGE

Before the Court i@ motion to dismiss filed by &endantdDavid W. Thomas, James
Plousis, andamuel J. Plumeri(D.E. No.18). The Courthasconsdered the parties’ submissions
anddecides the mattemwithout oral argument undéreceral Rule of Civil Procedure 78(b).For
the following reasonghe Court GRANTS Defendasitmotion.
l. Background

Petitioner who wasconvicted ofarmedassault with intent to rolm 1972 continued to
engage in a series of crimbstween 1972 and 197B\cluding assault and battery on a police
officer, unlawful weapons possessi@ndtheft of a motor vehicle See Holmes v. New Jersey
No. A-11315-13T22015 WL 4544689, *2 (N.J. Super. Ct. App. Div. July 29, 2015)n 1973,
he was convicted of murder and manslaughter in Essex County Court for the fatal sbbitimg

individuals in Newark, New Jersey in July 1972 and April 1973, respectiviely. He was

L See S. Cross Overseas Agencies, Inc. v. Wah Kwong Shipping Grp8Lt.3d 410, 426 (3d Cir. 1999)
(“Toresolve a 12(b)(6) motion, a court may properly look at public recomading judicial proceedings, in addition
to the allegations in the complaint.$ge alsaJohnson v. PugtiNo. 11-:0385,2013 WL 3013661, *2 (E.IN.Y. June
18, 2013) (“A court may take judicial notice of matters of public recadyding pleadings, testimony, and decisions
in prior state court adjudication, on a motiorpursuant to Rule 12(b)(6).”).
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sentenced tdif e imprisonment for the murder charge to run consecutive to an eightyeden
sentence on the manslaughter chargke. In 1974,Petitioner was also convicted of a murder in
Atlantic City, New Jersey, that occurredApril 1973 while Petitioner was still at large for the
two Newark murdersld. at 2. He was convicted of the Atlantic City murder in Atlantic County
Court and sentenced to life on the murder cotoht.

In 2012, atwo-memberParole Board panel denied Plainptrole, after hbea@me parole
eligiblein 2010. Id. at *3-4. In its decision, the panel indicated thaeferred Plainff's case to
a threeBoard @nel for review and to establish a future eligibility term (“FETY. It identified
“lack of satisfactory progress in reducing the likelihood of future crimbealavior” adts basis
for not establishing an FETd.; (D.E. No. 1 at 16).The threemember Board panel subsequently
issued a decision denying Plaintiff parotéing the same reasons as the previousrtveonber
panel. See Holme2015 WL 454468%t *3. In its decision, the panel expressealt in addition
to considering the statutory parole factors, it com&d Plaintiff’'s blaminghis victims fo his
actiors, minimizing his violent offenses, and displayingiaability or reluctance to identify the
reasons for his violenmurderousehavior Id. Additionally, the threeanenber paneprovided
a 360-month FETId.

Shortly after issuing its decision, the trieember panel amended the FE®m 360-
months to 24Gmnonths because it had mistakenly relied on an incorrect parole ineligilaiéyird
its first decision.Id. at4. Plaintiff’'s appeal of the three-member panel’s denial was subsequently
affirmed by the full Parole Boardd. at 4. In its decision, the full Parole Board concurred with
the two prior panel’s decisiondd. However, it acknowledged thRtaintiff's FET was less #n

240-months in light of his case falling under the pre-1997 parole standard.



Plaintiff filed an appeal of the Parole Board’s decision to the Superior Court of New Jersey,
Appellate Division. See id In his appeal, he argudilst that the Parole Board improperly
considered factors that should not have been considered in light of his convictitatipgethe
1997 parole statute amendmelat. at 7-8. He further argued that that the Parole Board improperly
considered the LSR sore. Id. Plaintiff also argued that he was denied access to confidential
psychological assessments that were considered in making the detemiliciatFinally, Plaintiff
challengedhe Parole Board’s denial as well as the FET outside of the presumptive termebecau
of their inconsigtncy with prior Parole Board review hearingisl.

When addressing Plaintiff's argument that ®&ole Boardncorrectly considered his
entire criminal record instead of only consideraryy new informationsince the timef his last
parole hearingthe state coudetermined that this was not a violation of éxepost fact@lause
Id.

[T]lhe Board “may consider any other factors deemed relevant.”
N.J.AC. 10A:713.11(b). Further, “application of the 1997
amendmentgo N.J.S.A. 30:4123.54(c) [to an inmate convicted
before amendment of the Act] does not violate ¢kepost facto
clause since this change in the law is a procedural modification that
does not constitute a substantive change in the parole release
criteria” Trantino v. New Jersey State Parole B2B1 N.J. Super.
577, 610 (App. Div. 2000), modified, aff'd in part, 166 N.J. 113
(2001) (Citations anitted). The 1997 statutory amendment “does
not modify the parole eligibility standard applicable” to the inmate,
“rather, it simply allows the Board to consider all available evidence
relevant to the application of that standard@rantino v. New Jersey

State Parole Bdsupra 331 N.J. Super. at 611. Accordingly, the
Board’s consideration of the record was not improper.

The state court determined tHlkintiff's argument was premised on hisderstanding
that the 1997 amendment to thew Jerseyarole statute did not apply to cases such as Plaintiff's

whose conviction occurred before the statutory amendnheént.



OnMarch 14, 2016, Plaintiff filed a complaiimt this Courtpursuant to 42 U.S.C. § 1983
raising twelve “cause][s] of action’(D.E. No. 1). The Court issued an order allowimRgtitioner’s
ex post factaclause and due process claims to proceed. (D.E. No. @@)June 22, 2017,
Defendants filed a motion to dismis@D.E. No. 1. Plaintiff submitted a lettesisking theCourt
“that [Deputy Attorney GeneraChristopherC. Josephson’s] exploits be addressed bydbist
immediately.” (D.E. No. 19 at 2). The Court subsequently adjourned the motion to dismiss one
motion cycle (D.E. No. 20) Plaintiff then filed @ oppition to the motion to dismiss as well as
a cross motion for sanctiongD.E. No. 22). Defendants filed a reptyPlaintiff's opposition as
well as the motion for sanctions. (D.E. No. 2Bhe Court denied Plaintiff's motion for sanctions
andorderedDefendantso submit supplemental briefing addressing PlaintéRgost factalause
arguments. (D.E. No. 31). Defendants filed the supplemental brief on April 16, 2018. (D.E. No.
33).
. Legal Standard

A. Motion to Dismiss

When considering a motion to dismiss a complaint for failure to state a claim, Fad. R. C
P. 12(b)(6), the Court must accept all wakkaded allegations in the complaint as true and view
them in the light most favorable to the Aamoving party. A motion to dismiss may be granted
only if the plaintiff has failed to set forth fair notice of what the claimnd the grounds upon
which it rests that make such a claim plausible on its f8edl. Atl. Corp. v. Twombly550 U.S.
544 (2007).AlthoughRule 8 does not require “detailed factual allegations,” it requires “more than
an unadorned, théefendantunlawfully-harmedme accusation. Ashcroft v. Igbal556 U.S. 662,
678 (2009) (citingf'wombly 550 U.S. at 555).

In reviewing the sufficiency of a aaplaint, the Court mugake the following three steps:



First, it must tak[e] note of the elements [the] plaintiff must plead to

state a claim.Second, it should identify allegations that, because

they are no more than conclusions, are not entitled @asth@emption

of truth. Finally, [w]hen there are wepleaded factual allegations,

[the] court should assume their veracity and then determine whether

they plausibly give ris to an entitlement to relief.
Connelly v. Lane ConstCorp, 809 F.3d 780, 787 (3d Cir. 2016) (alterations in original) (internal
citations and quotation marks omitted). “[A] complaint's allegations of hiatdact continue to
enjoy a highly favorable standard of review at the mettedismiss stage of proceedingsd” at

790.
B. Section 1983 Actions
A plaintiff may have a cause of action under 42 U.S.C. § 1983 for certain violations of his
constitutional rights. Section 1983 provides in relevant part:
Every person who, under color of any statute, ordinance, regulation,
custom, ousage, of any State or Territory..subjects, or causes to
be subjected, any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and lawall e liable

to the party injured in an action at law, suit in equity, or other proper
proceeding for redress . . ..

Thus, to state a claim for relief under § 1983, a plaintiff must allege, fiestjiolation of
aright secured by the Constitutionaws of the United States and, second, the alleged deprivation
was committed or caused by a person acting under color of statéMest.v. AtkinsA487 U.S. 42,

48, 108 S. Ct. 2250, 2255, 101Hd. 2d 40 (1988)Malleus v. Georget41 F.3d 560, 563 (3dir.
2011).
1.  Analysis

Defendants assemvb arguments in support of their motion to dismiss. (D.E.18dl at
6-13). First, Defendants arguehat Plaintiff has not established that the Parole Board’'s
consideration of his entire criminal history consistent with the 1997 amendment to ake par
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statute was aax post fact@unishment. I¢l. at 6:8). SecondDPefendants argunatPlairtiff has
not esablisheda violation of his due process rights he received process in the state’s parole
determination and does not have a constitutional right to parddleat 813).

A. Ex Post Facto Clause

Plaintiff advances the argument that #we post factalause was implicated when the
parole board considered more information than what the pre-1997 New Jersey kbatetk a

The Ex Post Facto clause of the United States Constitution applies
to a statutory or policy change that “alters the definiabariminal
conduct or increases the penalty by which a crime is punishable. A
new law or policy violates the Ex Post Facto clause (1) when it is
retrospective, i.e., when it app[lies] to events occurring before its
enactment, and (2) when it disadvantag#js]offender affected by

it.

MickensThomas v. Vaughi321 F.3d 37438384 (3d Cir. 2003) (citations and internal quotation
marks omitted).

The relevant changes to the New Jersey parole stagresuccinctlyexplained by the
New Jersey Superior Court Appellate DivisioWilliams v. New Jersey State Parole Boatd.
A-2126-11T2, 2013 WL 3762672t* 3-4 (N.J. Super. Ct. App. Div. July 19, 2013).

Prior to 1997, N.J.S.A. 30-123.56¢, governing the criteri@r
granting parole after an initial denial, provided: An inmate shall be
released on parole on the new parole eligibility date unless new
information filed pursuant to a procedudentical to that set forth

in section 10 indicates by a preponderancé®®lvidence that there

is a substantial likelihood that the inmate will commit a crime under
the laws of this State if released on parole at such time[.]

In 1997, the Legislature adopted various amendments to the parole
law, in response to recommendatidnsm a gubernatorial study
commission. Under one of the amendments, the woed” was
deleted, freeing the Board to consider any information at the
subsequent hearing. According to the legislative committees, under
thencurrent law,“the parole board ... is required to release any
inmate who has been previously denied péralmless new



“[t]he controlling inquiry . . . 5] whether retroactivapplicationof the change in [] law created a
sufficientrisk of increasing the measure of punishment attached to the covered criGasér
v. Jones 529 U.S. 244, 250 (2000) (citir@al. Dep’t of Corr. v. Morales 514 U.S. 499509
(1995). More specifically, a claim o parole law resulting in aex post factwiolation requires

that the reviewing court “compare the allegedly offensive parole law atpdrole law in effect

informationjustified denial. The Corrections Department estimated
this change would affect 864 inmates a year.

Amendments also altered the substantive criteria denial,
changing it front' substantial likelihood that the inmate will commit

a crime . . . if released on parbte “has failed to cooperate in his

or her own rehabilitation or . . . there is a reasonable expectation that
the inmate will violate conditions of parole.”"N.J.S.A. 30:4
123.56C as amended, and in effect during appellant’s 2011 hearing
provides:

An inmate &all be releasgon parole on the new parole ineligibility
date unless information filed pursuant to a procedure identical to that
set forth in section 10 of P.L. 1979, c. 441(C.3028.54) indicates

by a preponderance of the evidence that the inmatdaiied to
cooperate in his or her own rehabilitation or that there is a reasonable
expectation thatie inmate will violate conditions of parole imposed
pursuant to Section 15 of P.L. 1979, c. 441 (C:A®23.59) if
released on parole at that time.

In addition, a new provision was added expressly authorizing the
Parole Board to obtain a pparole psychological evaluation. “At
any time . . . the appropriate board panel or the Parole Board may
require, as often as it deems necessary, that inmate to undergo an in
depth preparole psychological evaluation . . . to provide current and
accurate information to assess the inmate’s suitability for parole.”

When analyzing whethepplication of such amendments violtie ex post factelause,

at the time of the inmate’s crinfieRoyster v. Fauver775 F.2d 527, 533 (3d Cir. 1985).



I. RetroactiveApplication of the Amendment
Turning to thefirst requirementwhendetermining aex post fact@iolation, Plaintiff must
demonstrate that the Parole Board relied on the amended version of the parole$tétatethe
rule does not by its own terms show a significant risk, the respondent must demongtrate, b
evidence drawn from the rule’s practical implementation by the agency chaitheeixercising
discretion, that its retroactive application will resultitonger period of incarceration than under
the earlier rule.”Garner, 529 U.S. at 255In this case, thé&cts donot establishhat the Parole
Board did so.
In its decision affirming the thremember Board panel, the full
Parole Board providedin as®ssing youcase, the Board concurs
with the determination of the twmember Board Panel that a
preponderance of evidengedicates that there is a substantial
likelihood that you would commit a crime if reledsan parole at
this time. The Board also concurs with the determination of the two
member Board that a [FET] established pursuant to N.J.A.C.
10A:71-3.21(a) is clearly inappropriate due to your lack of
satisfactory progress in reducing the likelihood of future criminal
behavior and the determination to refer yoase to the third Board
member for the establishment of [FET].

See Holmes2015 WL 4544689, at *4.

The Parole Board’'s determination of the existence of “a substantial likelinibad”
Plaintiff would reoffend if relesed on parole, cannot be deerasdbeing a retactive application
of the amendment. In fact, the exact language used by the Parole Board isaimepdenent
language which was subsequently changed to requiring a showing that agpglalent “has
failed to cooperate in his or her own rehabilitation or . . . there is a reasonablatxpécat the
inmate will violate conditions of parole.The relevant portions of both the gi897 amendment

statute and the 1997 amendment provide as follows:

An inmate shall be released on parole on the new parole eligibility
date unless information filed pursuant to a procedure identical to that
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set forth in section 10 of P.L. 1979, c. 4€130:4123.54) indicates
by a preponderance of the evidence ttiare is a substantial
likelihood that the inmate will commit a crime under the laws of this
State if released on parole at such time.

N.J. Stat. Ann. 8 30:4-123.56¢ (1979) (amended 1997).
An inmate shall be released on parole on the new parole étgibil
date unless information filed pursuant to a procedure identical to that
set forth in section 10 of P.L. 1979, c. 441 (C.3028.54) indicates
by a preponderance of the evidence that inmate has failed to
cooperate in his or her own rehabilitatiarttwat there is a reasonable
expectation that the inmate will violate conditions of parole imposed
pursuant to Section 15 of P.L. 1979, c. 441 (C3R23.59) if
released on parole at that time . . .

N.J. Stat. Ann. § 30:4-123.56¢ (1997).

It appears s though Plaintiff received the benefit, if any, of the-p#87 amendment of
the parole statute with respect to this parole determinftatar. Consequently, Plaintiff has not
demonstrated that amx post fact@lause violation occurred in the Parole Board’s consiubera
of this particular factor.

Next, with respect to the Parole Board’s determination that an FET was inap{gdpe
Court need not address this finding as the subsequent panel established an FESTebatwally
revised to a shorter time period. SegraSection I. Moreover, Plaintiff has not articulated how
application ofthe amendment affected the FEiht was evemally determined.

il. Disadvantagérom the Amendment

Turning to the second prong of the post factwiolation analysisthis Court agreewith
Defendantghat Plaintiff has noproperly alleged the amendment disadvantaged him.

Plaintiff argues that Defendants pkr determination process “increased the severity of the

release criteria in that all conduct of a prisoner may be considerezldase, as opposed to prior

law in effect when the crimes plaintiff is in custody for were committed.’E(Do. 1 at 3). e



law in effect at the time Plaintiff's crimes of conviction were committed was dneld®Act of
1948.

Notwithstanding Plaintiff's argument that the 1948 Act should apply, the Parold’'8oar
consideration of factors that suggest recidivism was consisténthe goals of either version of
the statute See Royste775 F.2d at 533 (holdirntpat inmate who committed crimes while Parole
Act of 1948 was in effect did not demonstrate that application of the Parole Act of 1979 to his
parole denial wagx postfacto violationbecause “the Parole Board and reviewing court must
consider recidivism and ‘welfare of@ety,’” or punitive aspects”).

Accordingly, Plaintiff fails to state aex post fact@laim.

B. Due Process Denial

In their motion to dismiss, Defendants also argue that Plaintiff's due proceseotva
violated at any time itheparole process. (D.E. Nb8-1 at 813). As a threshold matter, a1®83
action is the appropriate remedy for an action based on alleged ymomledure violations
McCray v. Dietz517 F.Supp. 787, 789 (D.N.J. 1980).

Petitioner’'s protected liberty interest in parole stems from the state’s partlee.sta
Newman v. Beard617 F.3d 775, 783 (3d Cir. 2010)[ N]Jew Jersey'sParole Act creates a
legitimate expectation of parole eligibility which entitles prisoners to some neeaxfur
constitutional protection regarding parole eligibility decisionBrtirgos v N.JState Parole Bdl.
No. 993034, 2000 WL 3372212@&t*4 (D.N.J. Aug. 7, 2000) (citations omitted). In the context
of parole hearings, courts have generally found that inmates are entitled to motipppgunity
to be heard, and a statement of reasddseGreenholtz v. Inmatesf the Neb. Penal & Corr.
Complex 442 U.S. 1, 16 (1979Yatson v. DiSadito, 933 F.Supp. 390, 39®.N.J. 199); N.J.

State Parole Bd v. Byrnd60 A.2d 103 (N.J. 1983).
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In the present casPJaintiff has noprovided any facts to support a due process violation
claim. (D.E No. 1 at 2R2). As Defendants point owRJaintiff received‘notice, an opportunity
to be heard and a statement of reasons for denying parole.” (D.E. No. 18-1 at 10).
IV. CONCLUSION
For the foregoing reasons, the Cognménts Defendantsnotion forto dismissfor failure
to state a claim is granted.

An appropriate Order accompanies this Opinion.

s/Esther Salas
Esther Salas, U.S.D.J.
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