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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CARMEN JOSEFINA CONTRERAS
AYBAR and DARIO DE JESUS MORETA
CONTRERA,
Plaintiffs, : Civil Action No. 16-1539 (ES) (JAD)

OPINION
V.

JEH JOHNSON, in his official capacity
as Secretary of Homeland Security, et al.,

Defendants.

SALAS, DISTRICT JUDGE

[. Introduction

The facts of this case areagjic and, unfortunately, so the result. In 2005, Plaintiff
Carmen Josefina Contreras Aybar left the Dooa@niRepublic and traveled to the United States
on what she anticipated to belesd trip. During her stay, shedk a job at a dthing store in
Manhattan. Later that year, Carmen sufferedcsgous and brutal rape #te hands of her co-
worker, resulting in her hospitalization. Nevestess, Carmen assisted the authorities and
cooperated with police officers, léad to her attacker’s arrest.

Because of her cooperation wittw enforcement, Carmeecaeived a U Visa—a type of
lawful temporary status offered to victims opeaand other violent crimes who cooperate with
law enforcement in the investigation and prosecutidhose crimes. After Carmen adjusted from
her U Visa status to Legal Permanent Resi¢&iRR”) status, she sought to take advantage of

another provision of the Visa statutory regimeThat provision allows for former U Visa holders
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to apply for derivative U nonimmignt status for qualifying faiy members, such as children
under the age of twenty-one. As a former U VisallglCarmen filed a petition (the first step of
a two-step process) to adjust the status ofvaenty-year-old son, PlairfitiDario de Jesus Moreta
Contrera, who was then living in the Dongan Republic. United States Citizenship and
Immigration Services (“USCIS”) approved Carrigepetition, and Dario, who had since traveled
to the United States, filed his application for adjustheé status (the secorstiep of the process).
But, as explained in more detail below, @IS revoked approval of Carmen’s petition and
denied Dario’s pending application because ®did not remain a “child” (i.e., under twenty-
one) through the adjudication bis application. That requineent—that the “qualifying family
relationship” continue to ést through the adjudation process—is mandated by 8 C.F.R. §
245.24(9)(2), a Department of Homeland SecufiBHS”) regulation referred to herein as the
“Age-Out Rule.” Plaintiffs brought this action thallenge the legality of the Age-Out Rule.
Before the Court are Plaintiffs’ motiofor summary judgment (D.E. No. 24) and
Defendants’ cross-motion for summary judgment (D.E.X5). The Court has jurisdiction under
28 U.S.C. § 1331 and the authority for judiaiaview under 5 U.S.C. § 702. The Court has
considered the parties’ submissions and daecide matter without oral argument under Federal
Rule of Civil Procedure 78(b)For the following reasons, the Court DENIES Plaintiffs’ motion

for summary judgment and GRANTS Defenddrtoss-motion for summary judgment.

1 On October 8, 2017, L. Francis Cissna was sworntimeeBirector of USCIS anithus automatically replaced
Leon Rodriguez in this actiorseeFed. R. Civ. P. 25(d). Similarly, on December 6, 2017, Kirstjen Nielsen was sworn
in as the Secretary of the DHS and thusomatically replaced Jeh Johns&ee id.
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Il. Relevant Background

A. The U Visa Statutory Scheme

In 2000, Congress enacted the Victims of ficking and Violence Ritection Act of 2000
(“VTVPA"), which created theU-1 nonimmigrant visa classifation (“U Visa”) within the
Immigration and Nationality Act (“INA”). VWPA, Pub. L. No. 106-386,14 Stat. 1464 (codified
as amended at 8 U.S.C. § 116fiseq.? The U Visa is a temporary legal status offered to alien
victims of rape and other specified violent crimé® have cooperated (are likely to cooperate)
in the investigation and proseaurtiof those crimes. 8 U.S.C1801(a)(15)(U)()(lll). Since a U
Visa affords alien victims only teporary status, a U Visa holderay, after three years and upon
meeting certain conditions, apply for an adjustna@ndtatus to LPR under 8 U.S.C. § 1255(m).
To do so, the U Visa holder must complete anF6485. Congress’s ex@ss intent in enacting
the U Visa scheme was both tarengthen the ability of law enforcement agencies to detect,
investigate and prosecute” the specified crimesl t “offer[] protection to victims of such
offenses in keeping with the manitarian interests of the Unite&States.” VTVPA, Pub. L. No.
106-386, § 1513(a)(2)(A).

In addition, Congress created twchanisms for alien victims #aljust the status of their
children (or other qualifying memb®r“when doing so is justified on humanitarian grounds, for
family unity, or is otherwise in the public interestd. at § 1513(a)(2)(C) First, under 8 U.S.C.

§ 1101(a)(15)(U)(iifll) and related regulains, a victim who holdsr is applying for a U Visa
may apply for his or her child t@ceive derivative U nonimmigranasitis (a “derivave U Visa”).
Seconda former U Visa holder may apply to adjtis¢ status of his or her alien child to LPR

status if the former U Visa hiér has already adjusted or is adjusting to LPR status and the

2 Unless otherwise indicated, all internal citations gunatation marks are omitted, and all emphasis is added.
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qualifying family member nevdreld a derivative U VisaSee8 U.S.C. § 1255(m)(3). This case
deals with the second scenario.
8 U.S.C. § 1255(m)(3) reads:
Upon approval of adjustment of status . . . of an alien [admitted into the United
States under 8 U.S.C. § 1101(a)(15)(V)(i).(ieeU Visa holder)] . . . the Secretary
of Homeland Security may pgst the status of or issue an immigrant visa to a
spouse, a child, or, in the case of an alien child, a parent who did not receive a
nonimmigrant visa under section 1101(a)(15§( of this title if the Secretary
considers the grant of such status or visa necessary to avoid extreme hardship.
Under the INA, a “child” is defined as “an unmiad person under twentyre years of age.id.
§ 1101(b)(1).
Congress explicitly directed the Attorney rigeal, Secretary of Homeland Security, and
the Secretary of State to promulgate regulatiomsmplement the provisi@contained within Title
V of the VTVPA and the Violence Against Women Act of 20(eeViolence Against Women
and Department of Justice Reauthorizatia of 2005 (“VAWA”), Pub. L. No. 109-162 § 828,
119 Stat. 2960, 3066 (codified as amended irteyeal sections of &).S.C.). The DHS
promulgated regulations implementing the W&/statute. 72 Fed. Reg. 53014 (Sept. 17, 2007)
(codified in relevant paés at 8 C.F.R. 8§ 214.14t. seg. Applicable heres the regulatory
framework later set forth by the DHS allowing prpeli U Visa holders to adjust their status and
the status of their qualifying family members.
In short, the DHS created a two-step procesfoioner U Visa holderto adjust the status
of a qualifying family memberFirst, the former U Visa holdeilés an 1-929 petibn on behalf
of the qualifying family member. 8 C.F.R. § 245.24(®econdthe qualifying family member
files a Form 1-485 (commonly referréd as an application for a “green card”) to adjust his or her

status.ld. § 245.24(i). Under 8 C.F.R. 245.24(gpetitioner must demonstrate that:

(1) The qualifying family member Banever held U nonimmigrant status;



(2) The qualifying family relationship, adefined in paragaph (a)(2) of this
section, exists at the time of the U-1Inpipal’'s adjustment andontinues to exist
through the adjudication of the adjustmentissuance of themmigrant visa for
the qualifying family member;

(3) The qualifying family member or tipgincipal U-1 alienwould suffer extreme
hardship as described in 8 CFR 245.24(g)the extent thdactors listed are

applicable) if the qualifying family member is not allowed to remain in or enter the
United States; and

(4) The principal U-1 alien has adjuststhtus to that of a lawful permanent
resident, has a pending application for adnesit of status, or is concurrently filing
an application for adjustment of status.

The regulation at 8 C.F.R. § 245.24(g)(2)—#ue-Out Rule—mandates that the intended
beneficiary maintain his or he“qualifying family relationip” until USCIS completely
adjudicates his or her application for adjustmerstafus. Where, like he, the “qualifying family
relationship” is parent-child, the Age-Out Rulequires the intended beficiary to remain a
“child” (i.e., under the age of twenty-one) through the adjudicgprocess. The Age-Out Rule
thus dictates that an otherwise eligible chiltdowvas under the age of twenty-one when his or her
parent filed the 1-929 petition wilbse eligibility to adjust statug he or she turns twenty-one
before USCIS approves the application.

In 2013, Congress changed the law regardimgentU Visa holders t@rovide “age-out”
protection for their children seekimigrivative U nonimmigrant statu§eeVAWA of 2013, Pub.

L. No. 113-4, 8§ 805, 127 Stat. 54, 111 (codified at 8 U.S.C. § 1184(p)). Now, children of current
U Visa holders who apply for derivative U noningrant status need nodmain under twenty-

one through the adjudication of their petitiorthex, they need only be under twenty-one on the
date their petition is filed. But Congress did not change the lariorer U Visa holders (like

Carmen). Thus, the Age-Out Rule applies here.



B. Factual Background

The parties do not dispute the miakfacts in this case. Caan came to the United States
in 2005 and left her daughter and son, Daridhvier ex-husband in the Dominican Republic.
(D.E. No. 24-4, Certified Admistrative Record (“CAR” gt 36-37 1 2-3; 44, 1 6) During her
stay, Carmen took a job in Manhattanhi&lp with the expenses of her trifld. at 36-37,  3).
While working, Carmen was forcibly raped by a co-worked. &t 37-38, 11 4-8). Carmen was
hospitalized, distraught, and traumatized, ara @sult, needed ongoing psychological treatment.
(Id. at 38-40, 1Y 7-8, 12-17). Dasp her trauma following thettack, Carmen cooperated with
law enforcement and assisted in @ventual arrest of her rapistd.(at 38-39, 11 9-12). Because
of her victim status and cooperation with théiggy Carmen received U nonimmigrant status in
July 2009 under 8 U.S.C. § 1101(a)(15)(UNd. &t 164). As Carmen’s condition improved, she
sought to reunite with her son. (DJRo. 24-1 (*PI. Mov. Br.”) at 13).

In March 2010, Carmen filedreorm 1-485 with USCIS to adjusier status from U Visa to
LPR. (CAR at 378). USCIS approved Camis application two months later.ld(). On
September 16, 2010, Carmen filed-&29 petition on behalf of Daridhe first step to have Dario
adjust to LPR status as a qualifying relativid. &t 248-54). USCIS received the 1-929 petition
on September 17, 201@l( at 248)—the day before Dario’s twenty-first birthday. @t 185)—
and approved the petition on May 24, 2011, ditario had turned twenty-one years oid. @t
77). Dario entered the United States the geatr and filed his Form 1-485 on February 20, 2013,
when he was twenty-three years oltt. 4t 79, 185).

In January 2014, USCIS issued a Notice of Intent to Revoke its approval of Carmen’s |-
929 petition. Kd. at 85). The agency stated that its papproval of the 1-92etition was in error

because “at the time of approval, Dario . . . heathed the age of 21 years and did not meet the



definition of child forimmigration purposes.” Iq.) (citing 8 C.F.R. 845.24(g)(2)). In other
words, under the Age-Out Rule, Dario’s “qualifying family relationship” did not “continu[e] to
exist through the adjudication of the adjustmenissuance of the immigrant visa.'See id.
USCIS then revoked its approval of the 1-929 fati and denied Dario’pending Form 1-485.
(Id. at 82, 88-89).

Carmen sought reconsideration of USGI decision, and USCIS granted Carmen’s
request. Ifl. at 235). Upon reconsideration, however QIS affirmed its revaation of the 1-929
petition. (d.). In October 2014, Carmeiteld an appeal with the Axinistrative Appeal Office
(“AAQ”) arguing, in part, that the age-opttotection afforded to children ofirrentU Visa holders
should also apply to Dario.Sée, e.qg.id. at 25-27). The AAO affirmd USCIS’s revocation of
the 1-929 petition and reiteratedetimequirement that Dario need&d“remain a child . . . until
lawful permanent residendyas been conferred.Id( at 4-5). Though the AAO “recognize[d] the
sympathetic facts present inighmatter,” the AAO rejected Plaiffs’ claim that the age-out
protection applicable tohildren of current U Visa praiples should applto Dario. (d.).

C. Plaintiffs’ Complaint

On March 18, 2016, Plaintiffs commenced thiwsuit to challenge Defendants’ adoption
and implementation of the Age-Out Rule. (D.E. NaCompl. § 7). Plaintiffs’ Complaint contains
two claims for relief under the APA: (1) thiie Age-Out Rule excesdtatutory authorityid. 1
32-36); and (2) that the Age-Out Rus arbitrary and capricioug( 1§ 37-40). Plaintiffs ask the
Court to “declare 8 C.F.R. § 245.24(g)(2) unlawful, vacate 8 C.F.R. 8§ 245.24(g)(2), enjoin
Defendants from relying on, and enforcing, &®. § 245.24(g)(2), and compel Defendants to
adjudicate Carmen’s petition fammigration benefits for Dasi and Dario’s application for

adjustment of status without reface to the age-out requirementld.(f 9).



lll. Legal Standard

A. Summary Judgment

When reviewing agency action under the ARKe District Court “sits as an appellate
tribunal and the entire case mview is a question of law.Soccer Centers, LLC v. Zuchowski
No. 17-1024, 2017 WL 4570290, at *5 (D.N.J. Oct. 13, 20H#&re, “the administrative agency
[was] the finder of fact, and [this Court] does meted to determine whether there are disputed
facts to resolve at trial.Byrne v. BeeraNo. 13-6953, 2014 WL 2742800,*at(E.D. Pa. June 17,
2014). The Court’s review is limited to the adimstrative record on which the agency based its
decision.See5 U.S.C. § 706Camp v. Pitts411 U.S. 138, 142 (1973). “Summary judgment thus
serves as the mechanism for diéng, as a matter of law, whethie agency action is supported
by the administrative record @mtherwise consistent withélAPA standard of review.'Soccer
Centers, LLC2017 WL 4570290, at *5 (citingtuttering Found. of Am. v. Springd®8 F. Supp.
2d 203, 207 (D.D.C. 2007)).

B. Chewron Deference

Plaintiffs and Defendants agree tdtevron U.S.A. Inc. v. Natural Res. Def. Council, Inc.
provides the applicable standard of review faimlffs’ first cause o&ction. 467 U.S. 837 (1984).
The Chevronanalysis provides courts reviewing agency regulations with a familiar two-step
inquiry in which the “executive departmentt®onstruction of a statutory scheme” is given
controlling weight, consistent wittihe principle of deference to administrative interpretations”
long recognized by the Supreme Coultd. at 844. “[A]ldministrative implementation of a
particular statutory provision qualifies f@hevrondeference when it appears that Congress
delegated authority to the agency generally taenales carrying the force of law, and that the
agency interpretation claiming deference was prgated in the exercisef that authority.”

United States v. Mead Corm33 U.S. 218, 226-27 (2001). Wherstatute leaves a gap and is
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silent, it is presumed that the agency is given authority to fill that Gapvron 467 U.S. at 843-
44. “Such legislative regulatiomase given controlling weight unleisey are arbitrary, capricious,
or manifestly contrary to the statutdd. at 844.

At issue in this case is Defendants’ auityoto implement the Age-Out Rule. Congress
has endowed the DHS with the general authorigdiminister the natios immigration laws.See
6 U.S.C. 8§ 202 a. Forestry Ass'nv. Sec’y U.S. Dep’t of Lapo45 F.3d 653, 670 (3d Cir. 2014).
In particular, Congress granted the DHS genertdlaaity to implement regulations in accordance
with the U Visa statutory scheme at issue heé8eeVAWA of 2005, Pub. L. 109-162 at § 828,
119 Stat. 2960, 3066 (codified as amended in scdtsmetions of 8 U.S.C.). Because the DHS
promulgated the regulation at issue purstailhat authority, Defendants are entitlecCtoevron
deference.See, e.g.Immigration & Naturalization Serv. v. Aguirre-Aguirrg26 U.S. 415, 424
(1999).

C. Judicial Review Under the APA

Plaintiffs’ second cause of agti alleges that the Age-Out Rugearbitrary and capricious
under the APA. Under the APA, a reviewing domust set aside an agency action that is
“arbitrary, capricious, an abuse of discretionptrerwise not in accordance with the law”; “in
excess of statutory jurisdiction, authority or lintibas, or short of stataty right”; or “without
observance of procedure required by law.” 5 0.88 706 (2)(A), (C), (D). A reviewing court
is to consider whether the agency “relied ondectvhich Congress has notended it to consider,
entirely failed to consider ammportant aspect of the problem, offered an explanation for its
decision that runs counter to teeidence before the agsn or is so implausible that it could not
be ascribed to a difference in viewtbe product of agency expertiseMotor Vehicle Mfrs. Ass’n

v. State Farm Mut. Auto. Ins. Cal63 U.S. 29, 43 (1983). “Thecope of review under the



‘arbitrary and capricious’ standard is narrow armbart is not to substitute its judgment for that
of the agency.”ld.
IV. Discussion

A. The Age-Out Rule is valid underChevron.
1. Chevron Step One

Under Chevron the first question the Court mustkas “whether Congress has directly
spoken to the precise question at issue.” 467a1 &12. To answer that question, courts “consider
the statutory text, as well as tradital tools of statutory construction3i Min Cen v. Att'y Gen
825 F.3d 177, 186 (3d Cir. 2016). “If the intent of Casgris clear, that is the end of the matter;
for the court, as well as the agency, must giffect to the unambigusly expressed intent of
Congress.” Chevron 467 U.S. at 842-43. If, however getiCourt finds that Congress has not
directly addressed the “precise question at isan€’that the statute is “silent or ambiguous with
respect to the specific issue,” the Court moves &tep Two: “whether the agency’s answer is
based on a permissible constiion of the statute.ld. at 843;Si Min Cen 825 F.3d at 186.

The precise question at igsinere is whether 8 U.S.@. 1255(m)(3) requires a child
beneficiary to remain under twenty-one throughatigidication of his or lreapplication to adjust
status. Section 1255(m)(B3ads in pertinent part:

Upon approval of adjustment of status...of [a principal former U Visa

holder] . . . the Secretary of Homeland Sdagunay adjust the status of or issue an

immigrant visa to a . . . child . . . whoddnot receive a [derivative U Visa], if the

Secretary considers the grant of suchustair visa necessary to avoid extreme
hardship.

As Plaintiffs correctly note, thelain language of the statute artiatds three requements: (i) the
beneficiary must be a “child” (i.e., unmarried and under twenty-one); (ii) the beneficiary must not

have previously received a U 34; and (iii) the granting of stet must be necessary to avoid
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extreme hardship. SeePl. Mov. Br. at 17-18§. Plaintiffs argue that the first clause of

§ 1255(m)(3)—"[u]pon approval of adjustment of s&fof a principal] fomer U Visa holder’—
dictates when those three erie must be satisfied.ld(). In particular, Plaintiffs assert that the
date upon which an intended beneficiary is considered a “child” should freeze “upon approval of
the former U Visa holder’s adjustment of statudd. &t 18). For the following reasons, the Court
disagrees with Plaintiffs’ interpretation.

Although the former U Visa holder’s successfaljustment of status is certainly a pre-
condition to the approval of the qualifying famityember’s petition, § 1255(m) does not suggest
that the date of the former U 34 holder's adjustment is the cutoff date for determining if the
family member is a “child” under the INA. Theasoning is actually quitgraightforward: the
plain terms of the statute granetBecretary of Homeland Security the authority to adjust the status
of a “child.” See8 U.S.C.8 1255(m)(3) (“[T]he Secretary of Heeland Security may adjust the
status of or issue an immigrant visa to a spoasehild, or in the case of an alien child, a
parent . ..."). If the family member alreadyrted twenty-one, he or slwould not be a “child”
when the Secretary of Homeland Satguadjusts his or her status; beshe would be an adult (in
layman’s terms) and would fall outside the scope of the statute.

Indeed, under Plaintiffs’ view dhe statute, a family member could file for adjustment of
status under 8§ 1255(m)(3)atyage so long as the principal fagmJ Visa holder adjusted status
before the child’s twenty-first khday. But under the plain terms of the statute, the Secretary of
Homeland Security is not authped to adjust the status feomebody who is above the age of

twenty-one, at least in the pareftild context. The Court therefore concludes that the Age-Out

8 For completeness, the Court notes Plaintiffs’ contaritiat “Defendants’ initial approval of Plaintiffs’ Form
[-929 petition demonstrates that they consider Plaintdfdiave satisfied” the requirement that Dario’s status
adjustment is necessary to avoid extreme hardshdpat(18 n.42).
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Rule is consistent with the plain language a$5(m)(3), which requires that a child beneficiary
remain under twenty-one through the adjudicatiohisfor her application to adjust status.

Since the Court finds that Congress’s intentthe precise question at issue is clear, the
analysis ends a$tep One. And since Dario was over the age of twenty-one when USCIS
adjudicated his Form 1-485, USC¥as correct in denying his ajpgdtion to adjust status.

2. Chevron Step Two

To be sure, even if the Court were to find that 8 1255(m)(3) is ambiguous, Plaintiffs’
challenge would still fail undeChevronStep Two. Where a statuge“silent or ambiguous with
respect to the specific issue,” the Court is toidie whether the agency’s action is “based on a
permissible construction of the statut€Chevron 467 U.S. at 8435i Min Cen 825 F.3d at 186.
Where Congress has not merely failed to addmegsecise question, but “has given an express
delegation of authority to the agsnto elucidate a specific provsi of the stata by regulation,
then the agency’s legislativeg@ations are given controlling wght unless they are arbitrary,
capricious, or manifestlyantrary to the statute.Zheng v. GonzaleA22 F.3d 98, 112 (3d Cir.
2005) (citingChevron 467 U.S. at 843-44).

Agencies are given particular authority to glaany ambiguities within a statute, and those
policy choices are given deference because presumed that agenciase better equipped to
answer those questiotisan the courtsChevron 467 U.S. at 843-44. “If a statute is ambiguous,
and if the implementing agency’s construction is reason@bleyronrequires a federal court to
accept the agency'’s construction of #tatute, even if the agencyé&ading differs from what the
court believes is the best statutory interpretatioNdt’| Cable & Telecomms. Ass’n v. Brand X

Internet Servs 545 U.S. 967, 980 (2005) (cititghevron 467 U.S. at 843-44, n.11).

12



Here, Congress has endowed the DHS withgdreeral authority tanake rules carrying
the force of law.SeeVAWA of 2005, Pub. L. No. 109-16& § 828, 119 Stat. 2960, 3066 (codified
as amended in scattered sections of 8 U.ST@g. question here is not whether, in the Court’s
view, aging-out is inappropriate for a progransideed to offer assistan¢e victims of violent
crimes, but rather, whether Defendants’ view #gihg-out “is appropriate in the context of this
particular program is a reasonable on€hevron 467 U.S. at 845. The Court “must determine
whether the regulation harmonizes with the planglaage of the statute, its origin and purpose.”
Zheng 422 F.3d at 119.

Applying the deferentiaChevronstandard, the Court concludes that the Age-Out Rule was
a reasonable policy choice for the agency to make. Like other courts that have upheld agency
regulations under Step Two Ghevron the Court’s conclusion rests on (i) the plain language of
the statute; (ii) the broadstatutory scheme; and (ithe purpose of the statut&ee, e.g.Si Min
Cen 825 F.3d at 190.

a. Plain Language

As discussed above, the plain language t285(m)(3) grants the Seetary of Homeland
Security the authority to adjust the statusaoformer U Visa holder'schild.” 8 U.S.C. §
1255(m)(3). The DHS implemented 8 C.F.R. § 245.}2]do clarify that anntended beneficiary
under 8§ 1255(m) must maintain his or her quaidyfamily relationship through the adjudication
process. $ee, e.gDef. Mov. Br. at 26-27). Additionally, atiscussed further below, the general
rule under the INA provides thah applicant must demonstrate eligibility both on the date he or
she files a petition and through thetition’s adjudication. Neither &htiffs nor the record provide
any compelling reason to conclude that §f 1255(m)(3) were “susceptible to multiple

interpretations, the age-out rule [could not] reasonably be reconciled with the statute’s text.” (PI.
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Mov. Br. at 20). Thus, Defendants’ interpretatiof the Age-Out Rule is reasonable given the
plain language of 8 U.S.C. § 1255(m)(3).
b. Broader Statutory Scheme

To “examine the statute in more depth” un8&ep Two, courts should “construe statutes,
not isolated provisions.Zheng 422 F.3d at 1165i Min Cen 825 F.3d at 193 (citinGustafson
v. Alloyd Co, 513 U.S. 561, 568 (1991). “Definitions in otlparts of the INA may . . . shed light
on what Congress envisionedSi Min Cen 825 F.3d at 193.

Congress’s treatment of family membersfaimer U Visa holders does not necessarily
differ from the way Congress hasstorically treated derivativeamily members in other visa
classifications. Under the INA, a petitioner must typically be eligible for a visa at the time it is
issued, meaning that a petitioner must mainitésnor her “classificadn” under the immigration
laws through adjudicatiorSee8 U.S.C. 8§ 1154(ekee als@ C.F.R. § 103.2(b)(1) (providing that
an applicant for an immigration benefit “must efisdbthat he or she is eligible for the requested
benefit at the time of fiig the benefit request andust continue to be eligible through
adjudicatiorf). While Congress allows children of aliens to “derive” immigration benefits from
their parents, children generally must maimtéhe required relationship with the primary
beneficiary through the adlication processSee, e.g.8 U.S.C. § 1153(d); 8 U.S.C. § 1154(e);
see alsdScialabba v. Cueller de Osori@34 S. Ct. 2191, 2196 (2014) (recognizing that a child
who is under twenty-one at theadtof the adjudication procebsit an adult smetime after the
relevant petition was filed may “no longer qualfyr an immigration status given to minors”);
Hong v. Immigration & Naturalization Sen23 F. App’x 850, 851 (9tRir. 2002) (finding that
petitioner had become ineligibter adjustment to LPR status because he had aged out since the

filing of his petition).
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Where Congress wanted to exempt certain afi@ms aging out, it has done so explicitly.
For example, in 2002, Congress enacted the Gtatus Protection AQtCSPA”), designed to
protect a beneficiary’smmigration classificatioras a child when he oshe ages out due to
excessive processing times. CSPA, Pub.d.1N7-208, 116 Stat. 927 (coéifi as amended at 8
U.S.C. 8 1101et seq); see, e.g.8 U.S.C. 8§ 1158(b)(3)(B) (prateng children of asylum
applicants from aging-out by freezing the age ofcthiéd upon the filing datef the application).
But even under the CSPA, certain children dilé subject to aging-out, partially because the
CSPA provides protection to only a subset lgdrs who “outpaced the immigration process.”
Scialabba 134 S. Ct. at 2196-97. Again in 201Gpngress amended &@n immigration
requirements for children filing akerivatives of current U Visaolders. VAWA of 2013, Pub. L.
No. 113-4, § 805, 127 Stat. 54, 111 (codified at 8C.§.1184(p)). The amendments effectively
protected children of current U Vigeetitioners from aging-out aferivative eligiliity during the
pendency of the application by providing that

an unmarried alien who seeks to accompanyollow to join, a parent granted [a

U Visa], and who was under 21 yearsagfe on the date on which such parent

petitioned for such status, shall continue to be classified as a child for purposes of

[derivative U Visa] if the alien attains 3/kars of age after such parent’s petition
was filed but while it was pending.

8 U.S.C. § 1184(p)(7)(A).

Plaintiffs urge the Court to afford the sapr®tections under 8 U.S.C. 8§ 1184(p)(7)(A) to
children of former U Visa holders. Sée, e.q.Pl. Mov. Br. at 24-25). But this statutory
amendment, like the CSPA, did radtect eligibility under 8§ 1255(j(3) for children of former U
Visa holders. For that reasamd the reasons discussed beltve, Court does not agree with
Plaintiffs that “[t]here is no lms to conclude that Congresseinded anything different for the
almost identically situated children of FormeMi$a Holders in the anafjous context of Section

245(m)(3).” (d. at 25).
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After all, Congress is presum&albe aware of an administige interpretation of a statute
and acts with that knowledge et enacting new legislatiorSee, e.g.Si Min Cen 825 F.3d at
195; see also White v. Mercury Marin&29 F.3d 1428, 1434 (11th Ct997) (“Congress is
assumed to act with the knowledge of erigtlaw and interpretations when it passes new
legislation.”). “Where Congress includes particular language in one section of a statute but omits
it [from] another, . . . its generally presumed that Congreds auentionally ad purposely in the
disparate inclusionr exclusion.” Russello v. United State$64 U.S. 16, 23 (1983). Though the
Court recognizes Plaintiffs’ argument thag]ty inference drawn froncongressional silence
certainly cannot be credited when it is contraryalioother textual and contextual evidence of
congressional intent,’séeD.E. No. 26 (“Pl. Reply Br.”) at 8Yhe Court has adady determined
that Defendants’ interpretation and actionasgistent with the plailanguage of § 1255(m).

Furthermore, Congress is presumed to achtideally when it can be shown that Congress
is and has been aware of the opportunity toreh@estatute, but hasgsed on opportunities to do
so. See La. Forestry Ass'ii45 F.3d at 674 (finding that theeagy action was permissible where
“Congress is and has been awardloé administrative procedureiasue and “has never amended
the INA to prohibit” such conduct, since Congganay amend accordingly if otherwise intended).

As evidenced by past amendments to tha,ICongress is well aare of the problems
created by the general age-out raiel knows how to freeze the ageaafhild to retan eligibility
where Congress feels it is necessary to d&Ss®, e.g8 U.S.C. 8 1151(f) (freezing the age of the
alien child to the date on which the petitionswied); 8 U.S.C. § 1158(b)(3)(B) (freezing the age
of children of asylum applicants to the date oncltthe petition was filed). Even more telling is
that Congress amended 8 U.S.C. § 1184 (p)(7(f9viding age-out protection for children of

current U Visa holders) in 201®ell after the Age-Out Rulbad been implemented in 2008.
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Adjustment of Status tbawful Permanent Resident of AliemsT or U Nonimmigrant Status, 73
Fed. Reg. 75540, 75562 (Dec 12, 2008) (codified at 8 C.F.R. § 245(g)(2)).

To be sure, if Congress did not intend tbe VAWA age-out practions to exclude
children of former U Visa holdernd “did not intend to allow the DHS to [act as it did] . . . then
Congress may amend the INA accordingly. Whbhomyever, an agency reasonably construes a
statute endowing it with broad aotity, [the court] must defer tthat interpretation, and ‘the
remedy, if any is indicated, is foobrgressional, not judicial, action.'La. Forestry Ass'’n745
F.3d at 674 (quotinglood v. Kuhn407 U.S. 258, 285 (1972)).

c. Purpose of the Statute

To determine if a regulation & permissible construction @6 enabling statute, courts
should consider “the policies framing the statut&rh. Farm Bureau Fed'n v. E.P,A792 F.3d
281, 307 (3d Cir. 2015¢ert. denied136 S. Ct. 1246 (2016). “Even if the statute is ambiguous,
and even if the [agency] is empered to issue regulations to fith gaps in the statute, those
regulations must be ‘reasdsia in light of the legislature’s revealed designZzheng 422 F.3d at
116) (quotingNationsbank of N. Carolina v. Yiable Annuity Life Ins. C9.513 U.S. 251, 257
(1995)).

Congress’s express intent inaeting the U Visa scheme was b “strengthen the ability
of law enforcement agencies to detect, investigate and prosecute” specified crimes committed
against aliens, and to “offer[protection to victims of sucloffenses in keeping with the
humanitarian interests of the United State¥TVPA, Pub. L. No. 106-386, § 1513, 114 Stat.
1464, 1533. To advance those goals, Congress dreamtemechanisms fdd Visa holders to
obtain LPR status for their chieh and other qualifying familjnembers so that alien victims

could be with their families.Id. at § 1513(a)(2)(C), 114 Stat. 1464, 15B4f see Robinson v.
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Napolitang 554 F.3d 358, 364, 367 (3d Cir. 2009) (statithgt reunification of families is
emphasized as the foremost consideration ofNebut nevertheless findg petitioner ineligible

for the requested immigration bdmdecause “eligibility for anmmediate relative visa depends
upon the alien’s status at the titd&CIS adjudicates the I-130 g&in, not when the petition was
filed”). Plaintiffs argue that the Age-Out Ruledermines the core purpose of the U Visa statutory
framework because its “sole effa@stto prevent immigrant victimmof serious crimes . . . from
reuniting with their immediate family membersyen when the family members meet all the
requirements enumerated in the statute.” (RivMBr. at 22). But Plaintiffs ignore many other
aspects of the INA that support Defendaimnplementation of the Age-Out Rule.

“Admission of an alien to this country is n@tright but a privilege which is granted only
upon such terms as the Umnit8tates prescribesMontgomery v. Ffrengl299 F.2d 730, 734 (8th
Cir. 1962). The Age-Out Rule implements the regmient that a “childbeneficiary remain under
twenty-one through the adjudication of his onm lagplication to adjust status. 8 U.S.C. §
1101(b)(1). Unfortunately for Carmen and Daraulsons and daughters have never been treated
as favorably under the INA as chih under the age of twenty-onBee8 U.S.C. 88 1153(a)(1),
1153(a)(2);Alvidrez v. Ridge311 F. Supp. 2d 1163, 1166 (D. Kag804) (“An adult son or
daughter can reasonably be expedtelive apart from his or hgrarents while waiting for his or
her [visa] to become available.”). As Defendants explain, the adjustment-of-status option for
former U Visa holders is merely “another alteivat . . when the normal options of accompanying
or following to join were not exrcised.” (D.E. No. 27 (“Def. Ry Br.”) at 10). Defendants add
that “the addition of the extreme hardship compne this provision” underscores this point: “if
Congress was concerned with family unity geleré would presumably not have erected this

additional barrier to adjustent under the statute.’ld().
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This distinction reflectspolicy decisions made by Congress defining its family-
reunification priorities. See e.g, Fiallo v. Bell 430 U.S. 787, 797 (1977). And this Court is
“mindful of [its] obligation to respect theedisions of the immigration agencies, which are
informed by long experience amiep specialization in matteo$ great nationaimportance.”
Zheng 422 F.3d at 120. The Supre@eurt has explained:

This distinction is just c@of many drawn by Congress puast to its determination

to provide some—but not all—familiesitv relief from various immigration

restrictions that would otherse hinder reunification dhe family in this country.

... With respect to each . . . legislatp@icy distinction, it could be argued that

the line should have been dnawat a different point . . .But it is clear . . . . that

there are policy questions entrusted exclusively to the political branches of our

Government, and we have no judicial auityaio substitute oupolitical judgment
for that of [] Congress.

Fiallo, 430 U.S. a797-98.

Plaintiffs cite a compelling proposith from Justice Nygaard’s dissentRobinson 554
F.3d at 37%. But this Court, like the majority iRobinsonconcludes that Plaintiffs’ claims “must
be rejected, not because of ayovernment bureaucracy but bea(3ario] does not meet one of
the Congress’ [sic] requirements . . ..” 554 FaB867. For all the reasons discussed above, the
Age-Out Rule is not “manifély contrary” to itsgoverning statute and the INASee Zhengd22
F.3d at 112 (quotinGhevron 467 U.S. at 844xee als&i Min Cen 825 F.3d at 189 (holding that
the regulation reversed Congresatended eligibility strature and must be struck down). Rather,
the Age-Out Rule is a permissible constroietdf the § 1255(m)(3) anslthus valid unde€Chevron

Step Two.

4 “It is inconceivable to me that Congress intended an alien’s status to be contingetieupmotnt of time

that the executive department takes to process a timely and proper petition—a factor completely outside of the control
of the alien. This interpretation creatas arbitrary, irrational and inequile@ outcome in which approvable petitions

will be treated differently depending solelgan when the government grants the approRdbinson 554 F.3d at

371 (Nygaard, J., dissenting).
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The Court echoes the sentiments expressed by the Third Circuit in a similar Aade.
while the Court is sympathetic to the facts hemd is aware that this result extinguishes Dario’s
eligibility for LPR status under 8 1255(m)(3), tleurt’s “obligaton is to interpet the statute
according to its language Robinson554 F.3d at 367. The Court also notes that other measures
for reunification may exist for the adult sons or daughters of former U Visa hélders.

B. The Age-Out Rule is not arbitrary and capricious under the APA.

Plaintiffs’ second cause of @an alleges that the Age-ORuwle is invalid under the APA
because it is arbitrary and capriciouSe€Compl. § 40) (citing 5 U.S.C. § 706(2)(A)). A decision
is arbitrary and capricious if the agency has

relied on factors which Congress has notridedl it to consideentirely failed to

consider an important aspect of the prohleffered an explanation for its decision

that runs counter to the evidence befoeedfency, or is so implausible that it could
not be ascribed to a difference in viewthe product of a@ncy expertise.

Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins, @63 U.S. 29, 43 (1983). Under this
standard, “a reviewing court may not set asaie agency rule that is rational, based on
consideration of [] relevant fac®and within the scope of authgridelegated to that agency by

the statute.”ld. at 42. The ultimate standard of review is a narrow one, and the Court is not to
substitute its judgment for that of the agen&jtizens to Pres. Overton Park v. Volg@®l U.S.

402,416 (1971). The Courtis entitied'uphold a decision of less thateal clarity if the agency’s

5 “We acknowledge that the decision we reach today is a difficult one . . . . [However,] under timingover
standards of review, and in consideration of the important principles of separgtimnest that guide our review of
agency action, we feel bound to defer to the DHS'’s interpretation of the statutes under which Congress had authorize
it to administer [its visa program]. We reiterate thatudi Congress disagree with this construction of the INA,
Congress may take action to amend the statute accordingly Forestry Ass’n745 F.3d at 675, n.17.

6 Notably, though Plaintiffs’ application for Dario’s jadtment of status fails under § 1255(m)(3), a third
opportunity outside of the U Visa regimeuld allow Carmen to file an I-130 petition on behalf of Dario, subject to
numerical limitations for adult sons and daughters.
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path may reasonably be discerneB3dwman Transp., Inc. v. Arkansas-Best Freight System, Inc.
419 U.S. 281, 286 (1974).

“The analysis of diputed agency action und@hevron Step Two and arbitrary and
capricious review is oftetihe same, because ‘undénevronstep two, [the court asks] whether an
agency interpretation is arbitraoy capricious in substance.Pharm. Research & Mfrs. of Am.

v. FTC 790 F.3d 198, 209-10 (D.C. Cir. 2015) (citihgdulang v. Holderl32 S. Ct. 476, 483 n.7
(2011));see also idat 198 (“As is often the case, our revibere of the [agency’s] interpretation
of its authority unde€ChevronStep Two overlaps with our antary and capricious review under
5 U.S.C. § 706(2)(A).”). Thudpr the reasons discussed un@revronStep Two, the Court

rejects Plaintiffs’ claim that the Age-Out Rudearbitrary and capriciousnder § 706(2)(A) of the

APA.

To be sure, the Court has already found that the Age-Out Rule aligns with the plain text of
§ 1255(m)(3). Therefore, the Age-Out Rule is‘fsatimplausible that it could not be ascribed to
a difference in view or the product of agency experti§ee Motor Vehicle Mfrs. Ass'463 U.S.
at 43. Similarly, the Court does not find that DHS relied “on factors which Congress has not
intended it to consider.ld. Rather, the DHS relied on the plain text of the statute—or at worse,
a reasonable interpretation oktBtatute. The Court also doast find that the DHS “entirely
failed to consider an important aspect of the [@ob or “offered an ex@nation for its decision
that runs counter to ¢hevidence before” it.See id. Accordingly, the Courrejects Plaintiffs’
arguments that the Age-Out Rule “is not supportedaby evidence, much less substantial
evidence, and is not thesult of reasoned decisionmaking(Pl. Mov. Br. at29) (emphasis in

original).
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V. Conclusion
For the reasons set forth above, Beurt GRANTS Defendants’ cross-motion for
summary judgment and DENIESERItiffs’ motion for summary judgent. An appropriate order

accompanies this Opinion.

s/Esther Salas
Esther Salas, U.S.D.J.
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