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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ALBA |. GOMEZ ESTEVEZ Civil Action No. 16-1916 (SDW)

Plaintiff,
V.
OPINION
COMMISSIONER OF SOCIAL SECURITY,

Defendant.
December8, 2016

WIGENTON, District Judge.

Before the Court is Plaintiff Alba I. Gomez Estevez’s (“Plaintiff’ or t&sez”) appeal of
the final administrative decision of the Commissioner of Social Security (“Caiunes”) that
Plaintiff is not disabled under section 1614(a)(3)(A) of the SocialiBg Act (the “Act”). This
appeal is decided without oral argument pursuant to Federal Rule of Civil Procedur&igs.
Court has subject matter jurisdiction pursuant to 42 U.S4D58g). Venue is proper under 28
U.S.C. 81391(b). For the reasons set forth below, this CA&EIRMS the Commissioner’s
decision.

l. PROCEDURAL AND FACTUAL HISTORY

A. Procedural History
On Juy 6, 2012and July 23, 2012Plaintiff applied forDisability InsuranceBenefits
(“DIB™) (R. 214-22) andfor Supplemental Security Income Benefits (“SSIB”) (R. -Z23,

respectivelyalleging disability as of Mag011 due to depression, neck pain,doback pain, and
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pain and swelling of the right knee. (R. 46, 85, 96, 106, 117, 214P3a@intiff's applicatiors for
DIB and SSIB were denied both initially and upon reconsideration. (R36,313846.)
Plaintiff's subsequent request for a hearlvgfore an administrative law judge (“ALJ”) was
granted, and a hearing was held before Blids Fever (“ALJ Fewer”) on April 21, 2014. (R. 43
83.) Plaintiff appeared and testified at the hearing.4{Rr8) On August 13, 2014, ALJeker
issued a dedan finding Plaintiff was not disabled and denying her application for disability
benefits. (R. 1912.) On February 12, 2016, the Appeals Council denied Plaintiff's request for
review of ALJ Fewer's August 13, 2014 decision, making it the Commissiorfaré decision.
(R. 2-7.) Plaintiff seeks reversal of ALEEer’'s decision and asks this Court to grant her request
for SSIB and DIB, oiin the alternativeto vacate the final decision and remand the case for a
further hearing (Pl.’s Br. 36-37.)

B. Factual History

1. Personal and Employment History

Plaintiff was born on August 17, 1969 and was 44 at the time of ALJ Feuer’s decision. (R.
214.) Plaintiff has a 2§earold daughter and a@earold son. (R. 73.) She completed the ninth
grade in the Dominican Republic in 1984 and had previously worked as a cashier in 1999 and a
home health aide from 2002 to 2011. B8R, 5253, 245.) Plaintiff aversshe losthis job as a
home health aieldue to injuries from a motor vehicle accident and has not been able to return to
work. (R. 500.)

2. Medical History

1. Physical Impairments

On May 16, 2011, Plaintiff was admitted to Clara Maas Medical Center Emergenay

via ambulance after she was involved in a motor vehicle accident. (R. 348.) She regiarted p



her lower back, right knee, and left leg. (R. 348diter thex-ray of the right kneecame back
normal, he receiving doctor diagnosed Plaintiff with knee pain and back strain. (R. 348, 352
The doctor noted that Plaintiff did not have a condition that required further testing astdele
herthesame dayvith medication (R. 348, 350.)

Shortly thereafter, Plaintiff became a patient of the Newark RehabilitatioteiCender
the care oflose Colon, M.D., D.A.A.P.M. (“Dr. ColonJue to continuing pain and stiffness in
her lower back and right knee. (R. 382.) Upon evaluationCBlon noted that Plaintifhad
swelling and tendernes$the right knee, as well as paraspinal muscle spasms and tenderness. (R.
371-74) Dr. Colon ordered aumber of diagnostic tests, includiagnagnetic resonance imaging
(“MRI”) scanand anrelectromyography EMG”) of the lumbar spine, as well as an MRI of the
right knee to determine the cause of her pain. (R. 374.) The MRI and EMG of thes §jpime
revealed a L5-S1 disc herniation with lumbar radiculopathy. (R. 368, 387, 392-393.)The
MRI of the right knee revealed a tear in the medial meniscus, as well as small knea.efis
394.)

Plaintiff was then placed on a program of pregiee physical therapyith Richard Ruiz,
P.T. (“Dr. Ruiz”). (R. 368.) From May 2011 to September 2011, Plaintiff went to physicglyhera
approximately three times per week, where she received massage therapy, etaasatal
stimulation, and perforntetherapeutic exercises. (R. 42P.) From Jun011through August
2011, Dr. Ruiz’s progress notes indicatkdt Plaintiff was making slow but steady improvement
with progressive therapy. (R. 405-414.

During the course of physical theralaintiff was also seen periodicalby Dr. Colon
Physicalexaminationsndicated that PlaintifEontinued to show paraspinal tendernadserniated

disc as well asa tear of the meniscugR. 37073.) Due to the nature of Plaintiff's lower back



pain Dr. Colongave Plaintiffepidural steroid injectionsnahreeoccasions. (R. 39803.) His
progress notes further shedthat Plaintiff had no atrophy, loss of bulk, tone or strengthein
lumbar muscles, bugheexperienced a decreased pinprick seosan her lower backat thel5

disc (R. 376.) Dr. Colon also reported tenderness and decreased range of motioniffisPlaint
right knee, and pain upon extension of both kn®esColon observed that Plaintiff had developed
an antalgic gait andseda cane.

Throughout treatment, Dr. Colon submitted a number of forms stating that Plaatdf ¢
not work beginning May 20, 2011 dueher back pairanda tear inher medial meniscus(R.
415-417.)He initially estimatedhather recoverylatewould beJune2011, though he later opined
the estimated recovery date would be October 201d.) (n a letter submitted to Plaintiff's
attorneydated OctobeB8, 2011, Dr. Colon’s diagnoses included: a sprain in the upper and lower
back, a lower back dideerniation at L5S1, lumbar radiculopathy, a bruised right knee, and a tear
in the medial meniscus. (R. 369.) He further opined that these injuries were perimaratumte
and Plaintiff would not be able to return to workld.Y He also concludedhat she needed
arthroscopic surgery of the right knee, ldtadnot been performed due to her limited amount of
insurance. (R. 369.)

On February 17, 2015teven Robbins, M.D., F.A.C.S. (“Dr. Robbingi¢rformedan
independent orthopedic evaluation Plaintiff in relation b her auto accident claim. (R00.)
Plaintiff complainedhat since her accident, she had been suffering freck pain that radiated
up into her head and right shoulder, lower back pain that occasionally radiated down both legs,
and pain irher rightknee (R. 50001.) During the evaluation, Dr. Robbins notkdt Plaintiff
was tender to the touch, but the tenderness was out of proportion to the light touch usedsand it w

not localized to any joint or muscle. (R. 50Hg stated that Plaintiftomplainedof back pain



duringtests thawereused to assess the lower extremities and thus shoulthwetcaustany
back discomfort. I1(l.) Dr. Robbinsalsonoted that she showed restricted motion in her lumbar
spine upon examination, but concluded it wasesfricted motion becausée easily got on and
off the examining room table showing a greater range of motion. (R. 3Gis)ly, Dr. Robbins
obseredthat Plaintiffcame in witha cane, but was able wealk without it. (d.) Based on this
examinationPr. Robbinsconcludedhat Plaintiff sustained multiple temporary soft tissue injuries
as a result of her motor vehicle accidantdnone of her injeswere permanent. (R. 503He
further noted that many of the diagnsdieted in Dr. Colon’s October 3, 2011 letter were not
clinically correlated. (R. 502.)

On October 25, 2012, Justin Fernando, M.D. (“Dr. Fernangefformed a physical
examination on Plaintiff (R. 43236.) He reported that her gait was normal, grip strength was
normal, cervical spine, hipand kneesevealed full range of motion, there was tendernebgiin
right knee, and a possible abnormalitigh the discs irherlower back, specifically ahe L5S1
level. (R. 43334.) Further, he noted that she walked in with a cane, but became totally unaware
of the cane during the exercises and did not use it. (R. 433.) His final diagnoses inadladied ch
pain in the cervical spine, a possible small teanan meniscusand lower back paidue toa
possible abnormality at thes-S1level (R. 434.)

Plaintiff wastreated byheumatologist, Carl Restivo, M.D., (“Dr. Restivétdpm February
2013 to February 2014fter an xray indicated she may have arthritiBr. Restivos progress
notes consistentlyndicatedthat Plaintiff had osteoarthritis in her hanggh no evidence of
contractures. (R.12-20.) He occasionally administer&kpoMedrol injections in her shoulders
and knee$o reduceherarthritispain, which she reported worked very well. (R.216523.) He

further statedhatshe had a normal gait and station, a normal range of motion in her neck, normal



neurologic examsioscoliosis and no atrophy, flaccidityr spasmsn the muscles(R. 509, 512
532.)

Starting inApril of 2013, Dr. Restivo noted that trigger points in Plaintiff's upper back and
spine were tender, she had limited shoulder motion, sciaticar knees bursitisin her hip and
shoulcer, and possible fiboromyalgia. (B07,512.) He further noted that Plaintiff consistently
complained of pain which became worse with exertion, but was relieved byRe&22() In an
August 2013 evaluation, Dr. Restivo noted that Plaintiff's left shoulder lacked fullteln, she
experiencedimited motion in her cervical spine, and extreme pain in both of her knees. (R. 521.)
In January 2014, Dr. Restiveviewed Plaintiffs xray reportsand he concludedat Plaintiff's
lumbar spine showedisc space narrowing at thed3 level. (R. 525.)

2. Mental Impairments

Plaintiff statedthat she became depressed after her the car accio#nbhasnever been
treated by a mental health profession@R. 54.) Shewas prescribed antdepressants by her
primary care physician, Dr. Kellgnd takes them every day to “control [her] mobd®&. 5556.)

In relationto her disability claimpPlaintiff was referredo Paul F. Fulford, Ph.D. (“Dr.
Fulford”) for a mental stais examination on November 27, 2012. (R.-897 Dr. Fulford noted
her mental control was poor, she spoke at a slow pace, she had poor short term memory, her
intelligence appeared to be in the low average range, and her judgment was méR)ida8)
Dr. Fulford diagnosed Plaintiff with depression, low average intellectual @micyg by
observation, orthopedic impairment by report, and chronic pain. (R. 439.)

3.Function Reports
Plaintiff completedtwo self-function reportoon July 27, 2012 and March 21, 2013. (R.

25057, 27077.) Plaintiff reported that on a daily basis she wakes up, prepares simple meals,



watches television, reads, and goes to bed around 9 p.m., but pain often keeps her awake at night
(R. 25052, 271.) Her family helps her with her personal needs, such as getting dressedg hair ca
bathing, and shaving, as well as household chores like cleaning and yard(lorkThey also

assist her with taking care of her young sotu.) ( Further, she reported mimjuries affecther

walking, lifting, bending, standing, stair climbing, and concentration. (R. 255, 275.asbalg

walk for ten minutes or two blocks before stopping and uses a cane to get around.-%§8. 255
275) Plaintiff opined shes good & following instructions and gets along well with authority
figures, however, she does not cope well with stress or changes in routine. (Rrigaby) she

reportal thatsheis now afraid of drivingjs depressed since her car accidantd has no ietrest

in a social life (R.274-76.)

Dr. Kelly, Plaintiff's primary care physiciarfilled out two General Physical Capacity
Evaluationquestionnaires in MarcB013 and Augus2013. (R. 46457.) In her March2013
evaluationDr. Kelly’s diagnoses included degenerative disc disease and joint pain. (R. 464.) She
reportedthat Plaintiff had reduced range of motiandtendernese her shoulder, elbow, knees
and hip. She also experienceduscle spassiandhada herniated disc(ld.) Dr. Kelly opined
that emotional factors did not contribute ttee severity of Plaintiff's symptoms or functional
limitations but Plaintiff'schronic pain interfer@with herattention and concentration. (R. 464
65.) Sheassertedhat Plaintiffcould walk two to three city blockspntinuouslystand for thirty
minutes, and sit for four to six hours at one time. (R. 465.) Dr. Kelly further statedaimaif
prognosis was “possible deterioration.” (R. 464.) Dr. Kelly did not giveoperion as to
Plaintiff's ability to lift, carry, stand, walkor sit in an eight-hour work dayld.)

In the August 2013evaluation Dr. Kelly noted Plaintiff had lower back and lower joint

pain as well as vertigo. (R. 4981.) She opined that emotarfactors @ not contribute to the



severity of Plaintiff's functional limitations, butrote in the same questionnaire that depression
affededPlaintiff's physical condition. (R. 491.) Further, she opined that Plaintiff amiidwalk
one block, sifor two hours at a time, and stand for thirty minutes at a tiae) [h an eighthour
workday, Plaintiff would have to get up amalk every ten minutes for ten minutes each time and
would also need a job thpermittedshifting positions at will from sitting to standing. (R. 492.)

Finally, in a letter dated April 4, 2014, Dr. Kelbbservedthat Plaintiff suffered from
multiple herniated discs accompanied by episodes of vertigo, which affectsliteta@ perform
activities of daily living. (R. 533.)She furtheremarkedthat Plaintiff's medical condition laa
significantly deteriorated despite medical treatmeldt.) (

4. Hearing Testimony

At a hearing conducted by ALJ Feuer on April 21, 2014, Plaintiff testified about her
education, previous employment, medical ailments and treatments, and dailyeacti¢iR. 48
54.) Plaintiff assertedhat “wherever there’s a joint, it hurts.” (R. 58Jore specifically,she
statedthat the strongest paiwasin her lower bacland the pain wasometimesso extreme it
traveled down her right leg and to her toes, making her feel paralyRed8, 6661) She also
experienced pain in her shoulder, left lagd both knees.ld.) She statethat allof thesdnjuries
were caused by the acciderfild.) About a year after the accidant2012 Plaintiff testified that
she begahaving trouble with her handisie to swelling and pain. (R. 64.) For instasbte, could
notopen containercould lift very little andhaddifficulty makinga grip. (d.) Around this time,
she alscstarted experiemag vertigo, which occurred five times per week and could last all day
(R.57, 77.)

Plaintiff then continued to describker daily activities and functional capabiliti€she

stated thasince the accidentndaysshe ‘[wasn’t] feeling too bad” shprepared light breakfast



or a snackor heswselfand her son, then sometimes watttedevision; however, on days that the
pan was too great, she would not get out of bed. (RZIZ) Plaintiff testified thater family has
helpedherwith many daily activities For instance, her sister would pickr son up from school
and her husband would make dinner, clean the housedanbde laundry. (R. 73, 75, 77.)
Occasionally, her daughter would come by to help around the hdiser3.) Plaintiff also
assertedhatshe ha difficulty taking care of herself. (R. 64.) For instance, sbed assistance
bathing, neveleaveghe house uaccompanied, and sometimes ndaelp withfasteningouttons.
(1d.)

Vocational Expert Esperanza DeStefano (“VE DeStefano”) also tedifig hearing as
to Plaintiff's ability to perform jobs ithe national economy. (R.-82.) VE DeStefao opined
that given a hypothetical persenith Plaintiff's limitations! such individual could not perform
any past relevant work, but would be able to perform jobs such as an assembler, a cutirfolder
anoffice helper. (R. 780.) When ALJ Feuer posed another hypothetioadividual who suffered
from moresevere limitations$,VE DeStefano opined that suahindividual could do the jabof
a cuff folder, an addresser, oa document preparer. (R. -B®.) Further, ifthat person had
additional limitations in grasping and in fine gross manipulation, he or hdd still find
employment in the national economy. (R. 80.) VE DeStefano opinetdimagfoff-task twenty
percentof the day orhaving more than twounexcused absences per momtbuld preclude

employment. (R. 81.)

! Plaintiff's limitations included the following: Plaintiff can lift twenty pounds odcaally,

and ten pounds frequently; she can sit for six hours, stand for four hours, and walk for four hours.
Plaintiff was neverequired to climb ladders, ropes or scaffolds, wad onlyoccasionally able

to balance, climb ramps and stairs, stoop, kneel, crouch, and (Ra 78-80.)

2 The hypothetical individual in ALJ Feuer’s second example was limited to lifting ten
pounds occasionally, five pounds frequently, siimgdr walking for two hours, and sihg for six

hours.



Il. LEGAL STANDARD

A. Standard of Review

In Social Security appeals, this Court has plenary review of the legal issitedd®cthe
Commissioner.Knepp v. Apfel204 F.3d 78, 83 (3d Cir. 2000). Yet, this Court’s review of the
ALJ’s factual findings is limited to determining whether there is substantiadmewgdto support
those conclusionsHartranft v. Apfel 181 F.3d 358, 360 (3d Cir. 1999). Substantial evidence
“does not mean a large considerable amount of evidence, but rather such relevant evidence as a
reasonable mind might accept as adequate to support a concluBierceé v. Underwood487
U.S. 552, 565 (1988) (internal citation and quotations omitted).

Substantial evidence is “less than a preponderance of the evidence, but ‘more than a mer
scintilla’; it is ‘such relevant evidence as a reasonable mind might accept as adequafett a
conclusion.” Bailey v. Comm’r of Soc. Se®54 F. App’x. 613, 616 (3d Cir. 200Qjuoting
Richardson v. Perale<l02 U.S. 389, 401 (1971)). Importantly, “[t]his standard is not met if the
Commissioner ‘ignores, or fails to resolve, a conflict created by courtegvavidence.”” Bailey,

354 F. App’x. at 616 (quotingent v. Schweike710 F.2d 110, 114 (3d Cir. 1983)). However, if

the factual record is adequately developed, “the possibility of drawing two istensi
conclusions from the evidence does not prevent an administrative agency’s finding iingm be
supported by substaatievidence.” Daniels v. AstrugNo. 4:08cv-1676, 2009 WL 1011587, at

*2 (M.D. Pa. Apr. 15, 2009) (quotingonsolo v. Fed. Mar. Comm’883 U.S. 607, 620 (1966)).

“The ALJ’s decision may not be set aside merely because [a reviewing could] vave rached

a different decision.”Cruz v. Comm’r of Soc. Se@44 F. App’x. 475, 479 (3d Cir. 2007) (citing
Hartranft, 181 F.3d at 360). This Court is required to give substantial weight and deference to the

ALJ’s findings. SeeScott v. Astrue297 F. App’x. 126, 128 (3d Cir. 2008). Nonetheless, “where

10



there is conflicting evidence, the ALJ must explain which evidence he aamsptehich he
rejects, and the reasons for that determinati®@riiz, 244 F. App’x. at 479 (citinglargenrader
v. Cdifano, 575 F.2d 434, 437 (3d Cir. 1978)).

In considering an appeal from a denial of benefits, remand is appropriate “\wlexant,
probative and available evidence was not explicitly weighed in arriving at aoteois the
plaintiff's claim for disability benefits.” Dobrowolsky v. Califano606 F.2d 403, 407 (3d Cir.
1979) (quotingSaldana v. Weinberged21 F. Supp. 1127, 1131 (E.D. Pa. 1976)). Indeed, a
decision to “award benefits should be made only when the administrative recordcasé¢hieas
been fully developed and when substantial evidence on the record as a whole indicates that t
claimant is disabled and entitled to benefit®ddedworny v. Harris745 F.2d 210, 2222 (3d
Cir. 1984) (citations omitted).

B. The Five-Step Disability Test

A claimant’s eligibility forsocialsecuritybenefits is governed by 42 U.S.C. § 1382. An
individual will be considered disabled under the Act if the claimant is unable degenn any
substantial gainful activity by reason of any medically determinable qalysir mental
impairment” lasting comiuously for at least twelve months. 42 U.S.C. § 423(d)(1)(A). The
impairment must be severe enough to render the individual “not only unable to do his previous
work but [unable], considering his age, education, and work experience, [to] engageindan
of substantial gainful work which exists in the national economy.” 42 U.S.C. 8§ 423(d)(2(A)
claimant must show that the “medical signs and findings” related to hier@ilment have been
“established by medically acceptable clinical or laborat@agrbstic techniques, which show the
existence of a medical impairment that results from anatomical, physiologicajobiofmgical

abnormalities which could reasonably be expected to produce the pain or other symiptgeds al
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...."742 U.S.C. § 423(B)(A).

To make a disability determination, the ALJ follows a {fstep sequential analysis. 20
C.F.R. 88 404.1520(a), 416.920(s¢e also Cruz v. Comm’r of Soc. S8d4 F. App’x 475, 480
(3d. Cir. 2007). If the ALJ determines at any step that the claimant is or is noedjgakel ALJ
does not proceed to the next step. 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4).

Step one requires the ALJ to determine whether the claimant is engagingtangsabs
gainful activity (“SGA”). 20 C.F.R. 88 404.1520(a)(4)(i), 416.920(a)(4)((). SGA is defined as
work that “[ijnvolves doing significant and productive physical or mental duties . . . yoorpa
profit.” 20 C.F.R. 88 404.1510, 416.910. If the claimant engages in SGA, the claimant is not
disabled for purposesf aeceiving social security benefits regardless of the severity of the
claimant’s impairmentsSee20 C.F.R. 88 404.1520(a)(4)(i), 416.920(a)(4)(i). If the individual is
not engaging in SGA, the ALJ proceeds to step two.

Under step two, the ALJ determswhether the claimant suffers from a severe impairment
or combination of impairments that meets the duration requirement found in Sections 404.1509
and 416.909. 20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii)). An impairment or a combination
of impairments is not severe when medical and other evidence establishes only a slighadtyno
or combination of abnormalities that would have a minimal effect on an individuality abil
work. 20 C.F.R. 88 404.1521, 416.921; SSR285963p, 964p. An impairment or a combination
of impairments is severe when it significantly limits the claimant’s “physical or mdnitiy &0
do basic work activities.” 20 C.F.R. 88 404.1520(c), 416.920(c). If a severe impairment or
combination of impairments is not found, the claimant is not disabled. 20 C.F.R. 88
404.1520(a)(4)(ii), 416.920(a)(4)(ii). If the ALJ finds a severe impairment or condrinait

impairments, the ALJ then proceeds to step three.
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Under step three, the ALJ determines whether the claimant’s impdioneombination
of impairments is equal to, or exceeds, one of those included in the Listing of Impairma2at
C.F.R. Part 404, Subpart P, Appendix 1. 20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(a)(4)(iii). If an
impairment or combination of impairments meets the statutory criteria of a listedrnmepaias
well as the duration requirement, the claimant is disabled and entitled fitdbete C.F.R. 88
404.1520(d), 416.920(d). If, however, the claimant’'s impairment or combination of imptsrme
does ot meet the severity of the listed impairment, or if the duration is insufficient, te AL
proceeds to the next step.

Before undergoing the analysis in step four, the ALJ must determine therdlaineaidual
functional capacity (“‘RFC”). 20 C.F.R. 88 404.1520(a), 404.1520(e), 416.920(a), 416.920(e). An
individual’'s RFC is the individual’s ability to do physical and mental work actibn a sustained
basis despite limitations from his or her impairments. 20 C.F.R. 88 404.1545, 416.945. The ALJ
consides all impairments in this analysis, not just those deemed to be severe. 20 C.F.R. 88
404.1545(a)(2), 416.945(a)(2); SSR-&6. After determining a claimant's RFC, step four then
requires the ALJ to determine whether the claimant has the RFC to pertoragthrements of
his or her past relevant work. 20 C.F.R. 88 404.1520)(e316.920(eXf). If the claimant is able
to perform his or her past relevant work, he or she will not be found disabled under the Act. 20
C.F.R. 88 404.1520(a)(4)(iv), 404.1520(f), 416.920(a)(4)(iv), 416.920(f). If the claimant is unable
to resume his or her past work, the disability evaluation proceeds to the fiftmalnstép.

At step five, the ALJ must determine whether the claimant is able to do any other work
considenng his or her RFC, age, education, and work experience. 20 C.F.R. 88 404.1520(a)(4)(v),
416.920(a)(4)(v). Unlike in the first four steps of the analysis where tmeaniabears the burden

of persuasion, the burden shifts to the ALJ at step five to dietemmether the claimant is capable
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of performing an alternative SGA present in the national economy. 20 C.F.R. 88 404.1520(g)(1)
(citing 404.1560(c)), 416.920(g)(1) (citing 416.960(&®xngas v. Bower823 F.2d 775, 777 (3d

Cir. 1987). At this point in the analysis, the SSA is “responsible for providing evidegice th
demonstrates that other work exists in significant numbers in the national ecdmainjihé
claimant] can do, given [the claimant’s RFC] and vocational factors.” 20 C.F.R. 88 404)(560(c
416.960(c)(2). If the claimant is unable to do any other SGA, he or she iedis2bIC.F.R. 88
404.1520(a)(4)(v), 416.920(a)(4)(v).

II. DISCUSSION

On August 13, 2014, after performing the fstep disability test, ALJ Feuer found that
from March 16, 2011 though the datehid decision, Plaintiff was not disabled as defined by the
Act. (R. 37.) At step one of the disability analysis, ALJ Feuer properly foundldatiff had
not engaged in SGA since March 16, 2011, the alleged onset date of Plaintiff's diséRilzy.)

At step two, ALJ Feuer properly found that Plaintiff suffered feolambar spine disorder,

a severe impairment as defined2y C.F.R. 404.1520(c) and 416.920(cld.)( ALJ Feueralso
correctly determinethat there was insufficient objective evidetcestablisithat Plaintiffsuffers

from depression (R. 28.) In making this finding, ALJ Feuer considered the four broad functional
areas set out in the disability regulations for evaluating mental disondegstion 12.00C of the
Listing Impairmentg20 C.F.R., Part 404, Subpart P, Appendix 1). (R. 28.) First, ALJ Feuer
correctly found that Plaintiff lhonly a mild limitation in activities of daily living. 1¢l.) Her
treating physician, Dr. Kelly, reported it was her physical conditions, noti@mbfactors that
contributedo her symptomandfunctional limitations. Ig.) This report was corroborated by the
state agency reviewing psychologist and the overall recortd.)( Second, ALJ Feuer properly

found that Plaintiff hd amild limitation in social functioning.lq.) Plaintiff reported that she tia

14



no problems getting along with family, friends, neighbors or others, athedver been fired or
laid off due to social issugand she [fwas] good with people.” Ifl.) Third, ALJ Feuer cited the
evidence from treating and noreatingphysiciango conclude Plaintiff hdonly amild limitation
in concentration, persistenaa pace. (R. 29.) Fourth, thenas no evidence that Plaintiff da
experienced any episodesdecompensation.id.)

Based on the objective medical evidence cited and evaluatel Feuer correctly
determined that Plaintiff's mental impairmewas not severe because it cailise more than mild
limitations in the first three functional areas arwdepisodes of decompensatiofd.)(

Plaintiff argues that ALJ Feuer erred at Step Two becauskdheot evaluate albf her
impairmentsspecificallyherosteoarthritis. (Pl.’s Br. 32 At step two of the sequential evaluation
process, the Plaintifiears the burden of proving that her impairments are severe as defined by the
regulatiors. While Plaintiff's progress noteaadicatedshe was diagnosed with osteoarthritis, the
record failed todemonstratehat her ability to do basic work activities was limited by the
impairment.(R. 435, 51323.) As precedent dictates, a diagnasiasufficient to prove disability.
Jones v. Sullivarf54 F.2d 125, 129 (3d Cir. 1998alles v. Comm’r of Soc. Se229 F. App’x
140, 145 (3d Cir. 200()Ydiagnoses aloe are insufficient to establish their severity at Step Two.”).

Furthermore, whether ALJ Feuer erroneously found an impairmenttonsevere is not
legally relevantat this steppbecause he founthat at least one impairmenmtas severe and thus
moved omo Step Thre®f the analysis Salles 229, F. App’x at 145 (“Because the ALJ found in
[Plaintiff's] favor at Step Two, even if he had erroneously concluded that some otheer
impairments were negsevere, any error was harmless.”) (citRgtherford 399 F.3d at 553)As
discussed belowALJ Feuer accounted for all credible severe andsewere impairmentshen

determining the Plaintiff's RFC
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At stepthree, ALJ Feuer properly detemmad that Plaintiff's impairmerdid not equal or
exceed the impairments included in the Listing of Impairmen2®i€.F.R. Part 404, Subpart P,
Appendix 1 (20 CFR 416.920(d), 416.925 and 416.92@&)) (More specifically,ALJ Feuer
properly found that Plaintiff’'s impairments did noeet or equal the cetia of listing 1.04 because
Plaintiff's straightleg raising testaere inconsistent. (R. 30Further, ALJ Feuer properly found
Plaintiff's lumbar spine disorder did not result in her inability to ambulatetefédy. (R. 30.)As
noted by Dr. Fernando and Dr. Robbin’s evaluatidtaintiff came into the examinatianom
with a cangbut became “totally unaware of the cane during exercisedd.)” (

Before undergoing the analysis in step four, ALJ Feuer deterrfilagatiffs RFC. (R.
30-35.) ALJ Feuer properly found that since Plaintiff's motor vehicle accident in March 2@&l11, s
has theRFC:

to perform sedentary work..., except she can occasionally lift and carry up to 10 pounds;

and frequently up to 5 pounds; stand and/or walk for up to 2 hours per work day; sit for up

to 6 hours per work day; never climb ladders, ropes or scaffolds; occasionally ¢l ra

and stairs; occasionally balance, stoop, kneel, crouch and crawl; but never lgt abov
shoulder level.

(R. 30.) In making this determination, ALBeuerconsidered all of Plaintiff's symptoms to the
extent they coulde accepted as consistent with the objective medical evidence and all other
evidence based on the requirements of 20 C.F.R. 416.929 and S8Rargb967p. (d.) ALJ
Feueralso considered opinion evidence in accordance with the requirements of 20 C.F.R. 416.927
and SSRs 9@p, 965p, 966p and 063p. (d.) In support of his findings, ALJ Feuer cited
Plaintiff's testimony, various doctsr treatment notes, the residual functional capacity

assessmestand MRI record$. (R. 30-35.)

3 Plaintiff specifically argusthat ALJ Feler's RFC assessment was incomplete because it

did not consider evidence of Plaintiff's osteoarthritis, cervical spondylogisiegenerative disc
disease. Rl.’s Br. 29.) This argument is without meriALJ Feuer addressl symptoms of each
impairment and gave an explanation as to its credibility. For instaasceto Plaintiff's
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ALJ Feuer properly found that Plaintiffs medically determinable impairmeotdd
reasonably be expected to cause the alleged symptoms. (R. 31.) HoweJeeuat gave little
weight to Plaintiff's statements concerning the intensity, persistence and limitetg of these
symptoms because they were not supported by the medical evideace. In light of the
substantial evidence reviewed by AlEduer thisCourt finds that ALFeuerproperly determined
Plaintiff's RFC.

At step four, ALJ Feuer properly found that Plaintiff is unable to perfornpasirelevant
work (20 C.F.R. 404.1465 and 416.965). (R. 35.) The vocational expert testified that Raintiff’
past relevant work requires an exertional capacity that is excee&aityff's residual functional
capacity. [d.)

Lastly, at step five, ALJ Feuer properly found that Plaintiff is “not disabledirasted by
the Medical Vocational Rules (“Medical Rules”) 202.17, 201.24, and, therefore, shesisoabl
perform work that exists in significant numbers in the national economy. (R. 22AR3Feuer
considered Plaintiff's age, education, work experiermeel RFC. Id.) He determined that
Plaintiff was capable of satisfying the requirements of the representatiupations of a cuff
folder, document preparer, and addresser. (R. 36.) Because Plaintiff is capabferofipgr
work that exists in significant numbers in the national economy, Plaintiff is nblelisas defined

by the Social Security Act. (R. 36-37.)

osteoarthritisALJ Feuer noted that the “examining physician reported no use abnormalities of
[Plaintiff's]... hands; nor reduction in grip strengbh motion.” (R. 33.) He further noted that
“actual exam findings reflect only occasional hand and wrist tendernesstagamdhere are no
contractures or atrophy.”. (Id.)
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V. CONCLUSION

Because this Court finds that ALJ Feuer’s decision is supported by suddstaintence in

the record, the Commissioner’s determinatioAF$-IRMED.

s/ Susan D. Wigenton
SUSAN D. WIGENTON
UNITED STATES DISTRICT JUDGE

Orig: Clerk
CC: Parties
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