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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

LIBERTY INSURANCE
UNDERWRITERS,INC., an Illinois
Corporation, OPINION

Plaintiff,
Civ. No. 16-2353(WHW)(CLW)

V.

JAMES H. WOLFE, III, EMILY
ROSEBORO,AdministratixAd
Prosequendumfor the Estateof Wilbur Lee
RoseboroandExecutrixof THE ESTATE OF
WILBUR LEE ROSEBORO,DECEASED,
EMILY ROSEBORO,individually,
COUNTY OF ESSEX,TILCON, NEW
YORK, NC., andTHE CITY OF EAST
ORANGE,

Defendants.

Walls, SeniorDistrict Jud%e

Plaintiff Liberty InsuranceUnderwriters,Inc. movesunderFed.R. Civ. P. 55 for default

judgmentagainstDefendantJamesH. Wolfe, III. Liberty assertsthat Defendantmadematerial

misrepresentationsin initial andrenewalapplicationsfor a LawyersProfessionalResponsibility

Liability InsurancePolicy with Liberty. Defendanthasfailed to pleador otherwisedefendthis

lawsuit. Decidedwithout oral argumentunderFed.R. Civ. P. 78, Plaintiffs motion is granted.

PROCEDURALAND FACTUAL BACKGROUND

I. ThePartiesandtheLiberty LawyersLiability InsurancePolicies

Liberty InsuranceUnderwriters(“Liberty”) is an Illinois corporationwith its principal

placeof businessin Boston,Massachusetts.Compl., ECF No. 1 ¶ 1. DefendantJamesH. Wolfe,

III (“Wolfe”) is a citizen of New Jersey.Id. ¶ 3. Liberty initially issueda LawyersProfessional
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ResponsibilityLiability InsurancePolicy, No. LPA3O3137-0111to Wolfe for thepolicy period

November10, 2011 to November10, 2012 (“2011 Policy”). Id. ¶ 13. The 2011 Policy wasa

claimsmadeandreportedpolicy with a limit of liability of $1,000,000for eachclaim, and

$1,000,000in the aggregatewith claim expensesthat reducelimits of liability. Id. ¶ 14. Liberty

renewedWolfe’s 2011 Policy for theperiodNovember10, 2012to November10, 2013: Policy

No. LPA303137-0112 (“2012 Policy”), Id. ¶ 17, andhis 2012Policy for theperiodNovember

10, 2013 to November10, 2014with Policy No. LPA303137-0113 (“2013 Policy”). Id. ¶ 18.

Wolfe did not renewthe 2013 Policy pasttheNovember10, 2014expirationdate.The 2012 and

2013 policieswerealsoclaimsmadeandreportedpolicies.Id. ¶J17—18.

II. Wolfe’s Liberty InsurancePolicy Application andRenewalApplications

The Liberty LawyersProfessionalLiability InsuranceApplication asksapplicantsto

certify that theyhaveno knowledgeof anycircumstance,act, erroror omissionthat couldresult

in a professionalliability claim underthepolicy. Id. ¶J20—28. In addition,eachpolicy containsa

provisioninstructinginsuredsto give Liberty written noticeof anyclaim againstthem.As

example,regardingnoticeof a potentialclaim, Wolfe’s 2011 Policy required:

Noticeof Claims.You mustgive us written noticeof any claim(s)or potential
claim(s)madeagainstyou assoonaspracticable.In the eventsuit is brought
againstyou, you mustimmediatelyforwardto us everydemand,notice,
summons,complaintor otherprocessreceiveddirectly or by your representative.
Written noticeof anyclaimsagainstyou, aswell asof eachdemandon or action
againstus mustbedeliveredto us. .

Id. ¶ 16.

In his 2011 Policy applicationaswell aseachrenewalapplication,Mr. Wolfe answered

“no” to thequestionaskingwhetherhehadknowledgeof any circumstance,act, erroror

omissionthat couldresultin a professionalliability claim underthepolicy. Id. ¶J21, 24, 27. In

additionto therenewalapplicationpreparedby Mr. Wolfe for the2013 Policy, Mr. Wolfe also
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submitteda Noticeof AcceptanceLetterto Liberty on November5, 2013, in which hewrote, in

part: “this letteracknowledgesthat, after inquiry, I amnot awareof any claimsand! or

circumstances,acts,errors,or omissionsthat could resultin a professionalliability claim since

completionof my last applicationandsupplements.”Id. ¶28. As a resultof Mr. Wolfe’s

certificationon eachapplicationthathehadno knowledgeof circumstancesthat couldresult in

potentialclaimsagainsthim, Liberty issuedthe2011,2012,and2013 policies.Id. ¶22, 25,29.

Liberty now contendsthat thesecertificationswerematerialmisrepresentations.Id. ¶56—67.

III. Wolfe’s Representationof the City of EastOrangeandEmily Roseboro

Plaintiffs claim thatWolfe mademisrepresentationson his insuranceapplicationand

renewalapplicationsstemsfrom his representationof the City of EastOrangeandEmily

Roseboro.From 2011 to 2013,Wolfe representedthe City of EastOrangeregardinga workers’

compensationclaim filed by ValerieGadsden,a formeremployeeof the City of EastOrange.Id.

¶ 32. On July 26, 2011,Gadsdenobtainedajudgmentfor $208,825.45againstthe City of East

Orangein herworkers’ compensationaction.Id. ¶ 33. The City of EastOrange,throughits third-

party administrator,advisedWolfe to appealthe Gadsdenjudgmenton August8, 2011,but he

failed to timely do so. Id. ¶J34—35. OnNovember28, 2012,theGadsdenjudgmentwasentered,

andon October24, 2013, a Writ of Executionwas filed on behalfof Gadsdento enforcethe

judgment.Id. ¶J36—37. Wolfe advisedLiberty of the Gadsdenjudgmentandaskedthat a claim

bemadeunderthe2013 Policy on December31, 2013.Id. ¶ 3$. Liberty requestedfurther

informationabouttheGadsdencaseon at leastfive occasionsbetweenJanuary13, 2014and

January30, 2014,but Wolfe did not respondto Liberty’s requests.

During approximatelythe sameperiodof time, Wolfe also representedEmily Roseboro

in a lawsuit againstheremployer Ticlon,Inc., for damagessustainedas a resultof an accident
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thatoccurredon February9, 2011.Id. ¶ 41. On March 12, 2013,Wolfe filed Roseboro’spersonal

injury andultimatelywrongful deathactionagainstTilcon, but Wolfe hadwaitedtoo long to

bring the suit. Id. ¶ 43. Summaryjudgmentwasgrantedto Tilcon on October15, 2013because

the suit wastime-barred.Id. ¶ 44. Roseboro’sestatefiled a malpracticeactionagainstWolfe on

September18, 2014.Id. ¶ 45. Wolfe informedLiberty of themalpracticesuit filed by Roseboro

on November7, 2014.Id. ¶ 46. BetweenNovember12, 2014andNovember19, 2014,Liberty

requestedinformationaboutWolfe’s representationof Roseboroon at leastfive occasions,but

he failed to respond.Id. ¶J47-48.On December10, 2014,Liberty appointeddefensecounselto

defendthe interestsof Wolfe againstthe claimsraisedon behalfof the Estateof Emily

Roseboro.Id. ¶ 55. At the same time,Liberty also advisedWolfe that it was“reservingits right

to contendthatWolfe failed to disclosematerialfacts to Liberty in Wolfe’s WarrantyStatement,

signedNovember5, 2013 andpolicy RenewalApplication, datedNovember8, 2013.Id. ¶ 54.

I. TheComplaintandWolfe’s Failureto Litigate

Liberty filed the complaintin this matteron April 26, 2016.Compl. ECF No.1. The

Complaintallegesthat Wolfe madematerialmisrepresentationsin his 2011 Policy Application

andsubsequentrenewalapplications.Id. ¶ 59. Becauseof themisrepresentations,Liberty argues

that the 2013 Policy is void ab initlo andof no force. Id. ¶ 64. Liberty alsodisclaimsany liability

to anypartyunderthe 2013 Policy. Id. ¶ 65. Liberty seeksrelief in the form of damages,

rescissionof the2013 Policy, anda declarationthatuponreturnof Wolfe’s premiums,the2013

Policy is void ab initio, is of no force andeffect from inception,andthatWolfe hasno interest

therein.Id. ¶ 71(a).The summonsandcomplaintwereservedon Wolfe on May 16, 2016.ECF

No. 12. Wolfe failed to respondor otherwisedefendthis actiondespitebeingproperlyserved.

On August9, 2016,nearlythreemonthsafterthe Complaintwasservedon Wolfe, Liberty
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movedfor default.ECF No. 24. Defaultwasenteredas to Wolfe on August 10, 2016.Id. On

December15, 2016,Plaintiff movedthis Court for a defaultjudgment.ECF No. 26. Plaintiff has

not filed anoppositionto Plaintiff’s motionor otherwisedefendedagainstdefault.

STANDARD FORDEFAULT JUDGMENT

Threefactorsareconsideredwhenevaluatinga motion for defaultjudgmentunderFed.

R. Civ. P. 55: (1) whetherthereis “prejudiceto theplaintiff if defaultis denied,”(2) “whether

the defendantappearsto havea litigable defense,”and(3) “whetherdefendant’sdelayis dueto

culpableconduct.”Chamberlainv. Giampapa,210 F.3d 154, 164 (3d Cir. 2000).Factual

allegationsin a complaintwill betreated“as concededby the defendant,”DIRECTV. Inc. v.

Fepe,431 f.3d 162, 165 (3d Cir. 2005),but a courtwill inquire“into whethertheunchallenged

factsconstitutea legitimatecauseof action.”DaysInns Worldwide, Inc. v. Mayu & Roshan,

L.L.C., 2007WL 1674485,at *4 (D.N.J. June8, 2007) (citationsomitted).A court doesnot

acceptthe allegedamountof damagesastrue. ComdyneI, Inc. v. Corbin, 908 F.2d 1142, 1149

(3d Cir. 1990).Rule 55(b)(2)of the FederalRulesof Civil Procedureprovidesthat, in orderto

determinethe amountof damagesin the contextof a defaultjudgment,“the courtmayconduct

[a] hearing[].” A courtmaydeterminedamageswithout a hearing“as long as [it] ensure[s]that

there[is] a basisfor the damagesspecifiedin the defaultjudgment.”TransatlanticMarine

ClaimsAgency,Inc. v. Ace ShippingCorp., 109 F.3d 105, 111 (2d Cir. 1997).

DISCUSSION

I. Jurisdiction

Subjectmatterjurisdictionexistsunder28 U.S.C. § 1332.Plaintiff is an Illinois

Corporationwith its principalplaceofbusinessin Massachusetts.Compl.¶ 1. Defendantis a
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citizenof New Jersey.Id. ¶2. Theamountin controversyat the time of filing exceeded$75,000.

Id. ¶ 10. PersonaljurisdictionexistsbecauseDefendantis a citizenofNew Jersey.Id. ¶ 2.

II. DefaultJudgmentis Appropriate

This actionis basedon materialmisrepresentationsmadeby Wolfe in the initial

applicationandrenewalapplicationsof his Liberty LawyersProfessionalResponsibilityLiability

Insurancepolicies.UnderNew Jerseylaw, an insurancecarriercanrescindan insurancepolicy

basedon a materialmisrepresentationmadeby the insured.Liberty SurplusIns. Corp., Inc., v.

NowellAmoroso, et a!., 189N.J. 436 (2006). In Amoroso,theNew JerseySupremeCourt

affirmed a trial court’s grantof summaryjudgmentto a legal malpracticeinsurerwhenthe

insuredlaw finn did not discloseon its insuranceapplicationthat it hadrecentlyneglectedto

timely file a client’s complaint.Id. 442—44.The Court concludedthat the insuredhadno

coverageunderthemalpracticeinsurancepolicy basedon its knowingmisrepresentations.Id.

449—50.Additionally, the court in ScottLiebling v. GardenStateIndemnity,337 N.J. Super.447

(2001) foundrescissionof a legal malpracticeinsurancepolicy basedon equitablefraud

appropriatewhenthe insuredmadea knowingly falsedenialof his awarenessof a possible

malpracticeclaim on the insurancepolicy application.Id. 463—66.

HereWolfe completedhis initial Liberty policy applicationonly threedaysafterhehad

filed a late appealof the GadsdenjudgmentagainsttheCity of EastOrange.ECF No. 1 ¶ 20.

Evenif Wolfe did not know at the time thathehadfiled a lateappeal,andwould thereforebe

potentiallysubjectto a malpracticeclaim, hewasspecificallyadmonishedby theGadsdentrial

court in a July 27, 2012orderstatingthatWolfe had filed “a noticeof appealsomesixty days

late” andignored“the AppellateDivision’s requestof December27, 2011 for anappropriate

motion to permit the late filing.” ECF No. 26-2 at 11. This admonishmentshouldhavebeen
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referencedin Wolfe’s policy renewalapplicationin 2012or 2013 whenhewasaskedabout

potentialclaims,but it wasnot.

Wolfe also failed to makematerialrepresentationsrelatedto the Roseborocase.After

Wolfe filed a claim for Roseborooutsidethe statuteof limitations, Tilcon movedfor summary

judgment.Wolfe did not objectto, or oppose,Tilcon’s motion,which wasgrantedOctober15,

2013 and its orderservedon Wolfe on November5, 2013.ECF No. 1 ¶ 44. Only threedayslater,

Wolfe completedhis Liberty policy renewalfor 2013,againstating“no” whenaskedif therea

claim couldpotentiallybe filed againsthim. Id. ¶J26—27. BecausePlaintiff hasshownthat

Wolfe knowingly madematerialmisrepresentationsin his 2011,2012,and2013 Liberty

insuranceapplications,Plaintiff hassufficiently pled a legitimatebasisfor the requestedrelief.

Not only hasLiberty establisheda basisfor relief, Liberty will alsosufferprejudiceif

defaultis deniedbecauseit will continueto beboundby the contractthat Wolfe procured

throughfraud. Moreover,Defendanthasnot advancedargumentsandsupportingfactsto suggest

thathehasa litigable defensein themorethanninemonthssincethis actionwasfiled. He has

failed to retaincounselsincethe filing of the complaintor participatein the litigation in anyway.

Having consideredthe Chamberlainfactorsin light of thesecircumstances,defaultjudgmentis

granted.

III. TheAmountof DamagesIs SatisfactorilyEstablished

Liberty seeksto rescindWolfe’s 2013 Policy’ andbereimbursedfor all costsassociated

with theunderwriting,insuranceandadministrationof the 2013 Policy. Liberty hasnot included

submissionsdetailingtheamountit seeksin administrationcostsrelatedto the2013 Policy. The

Liberty representsthat if grantedrescissionit would returnthe premiumwith interest.ECFNo. 1 ¶ 67. The Court

considersthis mandated byMerchantsIndem Corp. v. Eggleston,37 N.J. 114, 130 (1962).
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Court will not awarddamagesuntil furthersubmissionssufficiently establishthe damages

Liberty seeks.

CONCLUSION

Plaintiffs motion for defaultjudgmentis granted.Judgmentis enteredagainst

Defendantswith a declarationproviding for rescissionof the2013malpracticeinsurancepolicy

betweenLiberty andWolfe. An appropriateorderfollows.

DATE:

______

SeniorUnited StatesDistrict Court Judge
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