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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

KEVIN BALDEMORA,
Petitioner, E Civil Action No. 16-2604 (ES)
V. E MEMORANDUM OPINION
WARDEN CHARL ES GREEN,

Respondent.

SALAS, DISTRICT JUDGE

PetitionerKevin BaldemorgPetitionef) is currently being detained by the Department of
Homeland Security, Immigration and Customs Enforcement (“DHS/ICE”) aE$sexCounty
Correctional Facility ilNewark New Jersey, pending his removal from the United States. On
May 5, 2016 Petitioner filed the instant Petition for Writ of Habeas Corpus under 28 U.S.C. 8
2241, in which he challenges his detention pending removal. (D.E. No. 1, Petitiot))*PEbr
the reasons stated below, theurt will DENY the Petition.
|. BACKGROUND

Petitioner, a native and citizen of Venezuela, entered the United Stated exgmla
Permanent Resident on or about September 23, 2qQOBbE. No. 4, Respondent’'s Answer
(“Answer”), Ex. A, Noticeto Appear) On April 29, 2014, Petitioner was convicted iaWJersey
Superior Court, Middlesex County for Theft by Unlawful Taking, in violation of N.J.S.A.
2C:20-3,and sentenced to three years in prisqid.). Thereafter Petitionerwas charged as
removable pursuant teeStion 237(a)(2)(A)(iii) othe Immigration and Nationality Aetind taken
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into ICE custodyon April 22, 2015. ([d.). Based onhis theft conviction, Petitioner was
mandatorily detained by ICE pursuant to 8 U.S.C. § 1226(c). (Answer, Ex. BeNbtustody
Determination). On Decenber 22, 2015, an Immigration Judge ordelRetitioner removed to
Venezuela. (Answer, Ex. C, Order of the Immigration Judge). On April 13, 2016, thekdoar
Immigration Appeals (“BIA”) affirmed tB Immigration Judge’s ruling. (Answer, Ex. D,
Decision & the Board of Immigration Appeals). On May 5, 2016, Petitidibed the instant
Petition wherein he alleges that his prolonged detention violates his due process (Rt 9
16).

1. DISCUSSION

A. Legal Standard

Under 28 U.S.C. § 2241(d)abeas relief “shall not extend to a prisoner unlesgh]e is
in custody in violation of the Constitution or laws or treaties of the UnitedsStat28 U.S.C. 8
2241(c)(3). A federal court has subject matter jurisdiction under § 2241 (c}®)réduirements
are satisfied: (1) the petitioner is “in custody,” and (2) the custody is altedetl“in violation of
the Constitution or laws or treaties of the United States.” 28 U.S.C. § 2241a(&)g v. Cook,
490 U.S. 488, 490 (1989).

TheCourt hasubject matter jurisdiction over this Petition under § 2241 because Petitioner
was detained within its jurisdiction, by a custodian within its jurisdiction, at the timéetenfs
Petition, see Soencer v. Lemna, 523 U.S. 1, 7 (1998) ariéFaden v. 30th Judicial Circuit Court,
410 U.S. 484, 49485, 500 (1973), and because Petitioner asserts that his detention is not
statutorily authorizedsee Zadvydas v. Davis, 533 U.S. 678, 699 (2001¥havez-Alvarez v.
Warden York Cnty. Prison, 783 F.3d 469 (3d Cir. 28); Diop v. ICE/Homeland Sec., 656 F.3d

221, 234 (3d Cir. 2011).



B. Analysis

Federal law sets forth the authority of the Attorney General to detain alieamaoval
proceedings, both before and after issuance of a final order of removal.

8 U.S.C. § 1226 governs the gemovalorder detention of an alien. Section 1226(a)
authorizes the Attorney General to arrest, and to detain or releasemmpafiding a decision on
whether the alien is to be removed from the United States, except as providbeotign (c).
Section 1226(a) provides, in relevant part:

(a) Arrest, detention, and release

On a warrant issued by the Attorney General, an alien may be arrested aretidetain

pending a decision on whether the alien is to be removed from the United States.

Except as provided in subsection (c) of this section and pending such decision, the

Attorney General

(1) may continue to detain the arrested alien; and

(2) may release the alien-en

(A) bond of at least $1,500 with security approved by, and containi
conditions prescribed by, the Attorney General; or

(B) conditional parole; . . ..
8 U.S.C. § 1226(a).
Certain criminal aliens, however, are subject to mandatory detention pending theeoutcom
of removal proceedings, pursuant to 8 U.S.C. 8§ 1226(c)(1), which provides in relevant part:
The Attorney General shall take into custody any alien-who

(A) is inadmissible by reason of having committed any offense coveredtiors
1182(a)(2) of this title,

(B) is deportable by reason of having committed any offense covered in Section
1227(a)(2)(A)(ii), (A)(iii), (B), (C), or (D) of this title,
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(C) is deportable under section 1227(a)(2)(A)(i) of this title on the basis of an
offense for which the alien has been sentence[d] to a term of imprisonment of at
least 1 year, or

(D) is inadmissible under section 1182(a)(3)(B) of this title or deportable under
section 1227(a)(4)(B) of this title,

when the alien is released, without regard to whether the alien is released on parole,
supervised release, or probation, and without regard to whether the alien may be
arrested or imprisoned again for the same offense.
8 U.S.C. § 128(c)(1).
“Postremovatorder” detention is governed by 8 U.S.C. § 1231(8gction 1231(a)(1)
requires the Attorney General to attempetiectuate removal within @-day “removal period.”
The removal period begins on the latest of the following:

(i) The date the order of removal becomes administratively final.

(ii) If the removal order is judicially reviewed and if a court orders g sfahe
removal of the alien, the date of the cosifthal order.

(iii) If the alien is detained or confined (except under an immigration prockss), t
date the alien is released from detention or confinement.

8 U.S.C. §1231(a)(1)(B).“An order of ranoval made by the immigration judge at the conclusion
of proceedings . . shall become final . . [u]pon dismissal of an appeal by the Board of
Immigration Appeals 8 C.F.R.81241.1(a). During the removal period, “the Attorney General
shall detain th alien.” 8 U.S.C. § 1231(a) (2). Section 1231(a)(6) permits continued detention
if removal is not effected within 90 days.

The Supreme Court held itadvydas that § 1231(a)(6) does not authorize the Attorney
General to detain aliens indefinitely beyond the removal period, but “limitalian’s post
removatperiod detention to a period reasonably seaey to bring about that alie’emoval from

the United States.”533 U.S. at 689. To guide habeas courts, the Supreme Court recognized six
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months as @resumptively reasonable period of postnovatorderdetention. Id. at 701. The
Supreme Court held that, to state a claim under § 2241, the alien must provide goadtgea
believe that there is no significant likelihood of removal in the reasonai@dgdeable futureld.
Specifically, the Supreme Court determined:

After this 6-month period, once the alien provides good reason to

believe that there is no significant likelihood of removal in the

reasonably foreseeable future, the Government must respond with

evidence sufficient to rebut that showing. And for detention to

remain reasonable, as the period of prior postremoval confinement

grows, what counts as the “reasonably foreseeable future”

conversely would have to shrink. Thismsonth presumptionof

course, does not mean that every alien not removed must be released

after six months. To the contrary, an alien may be held in

confinement until it has been determined that there is no significant
likelihood of removal in the reasonably foreseeableréutu

Here, Petitioner argues that his mandatory detention under 8 U.S.C. § 1226(c) has become
prolonged and therefore violates his due process rights. However, Petitioner isanmddet
pursuant to 8 1224t this time; nor was he detained pursuant to § 1226 when he filed his Petition.
Rather, he was, and currently detained pursuant to 8 1231 because he has a final order of
removal. See8U.S.C. § 1231(a)(1B). Petitioner’s order of removal became final on April 13,
2016 when the BIA dismissed his appeal. 8 C.F.R. § 1241 .T{ag¢refore whenhe filed this
Petitionon May 5, 2016, Petitioner’s 9fayremoval period, during which detention is mandatory,
had not yet expired. Likewise, neither had his presumptively reasdaidath period under
Zadvydas. As a resultany challenge to his pes¢movatorder detention was premature.

Moreover, even though the presumptiviedgsonabl&-month period undefadvydas has
now sirce expired, Petitioner is still not entitled to relieT.he Zadvydas Court emphasized that

“[t]his 6—month presumption . . . does not mean that every alien not removed must be released
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after six months.” Zadvydas, 533 U.S. at 701. Rather, the Supreme Court explained that, to state
a claim for habeas relief under § 2241, an alien must provide in the petition good reasoreo belie
that his or her removal is not foreseeablgeeid. In hisPetition, Petitioner does not provide any
facts whichindicate his remouas not reasonably foreseeable and therefore does not meet his
burden. See Barenboy v. Attorney Gen. of U.S,, 160 F. App’x 258, 26H.2(3d Cir. 2005)*Once
the sixmonth period has passete burden is on the alien poovide goodeason to believe that
there is no significant likelihood of removal in the reasonably foreseeable futurenly. thén
does the burden shift to the Government, which must respond with evidéraersuo rebut that
showing.” (internal quotationalterationsand citations omitteql)
[11. CONCLUSION

For the reasons set forth abovwbke Petition will be denied This denial iswithout
prejudiceto the filing of a new 8 2241 petition (in a new case) if Petitioner can allegedttts,
time of filing, showing good reason to believe that there is no significahhblkel of his removal
in the reasonably foreseeable future. An appropriate order follows.

d/ Esther Salas
Esther Salas, U.S.D.J.




