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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

DAVID VALDEZ,
Civil Action No. 16-2943IMV)
Plaintiff,
V. : OPINION

FRANK X. SCHILLARI, et al,

Defendants.
VAZQUEZ, District Judge

Plaintiff David Valdez an inmateconfined inNorthern State Prisofiiled this civil rights

action onMay 23, 2016. (ECF No. 1.) On July 21, 20R&intiff was grantedh forma pauperis
statuspursuant to 28 U.S.C. §915.(ECF No.6.) This Courtdismissed the amplaintupon
screening pursuant to 28 U.S.C. 88 1915(e)(2)(B) and 1915AEQF N®.8, 9) On March
27, 2017 Plantiff filed a motion for leaveo file an amended complain{fECF Nc. 13, 131.)
The Court grargd the motion for leave to file an amended complaint, acreened thdirst
amended amplaint pursuant to 28 U.S.C. 88 1915(e)(2)(B) and 1915A{)e Caurt permitted
Plaintiff's excessive force claim against the unidentified “John Doe” Captain of Detectives of t
Guttenberg Police Departmetat proceedand dismissed the remaining claims as lwhbg the
statute of limitationsThe Courtalso dismissed the Fourteenth Amendment inadequate medical
care claims for failure to state a claim.

This matter comes before the Court upon Plaintiffs motion for leave to file@ande

amended complairftsecond amended complaint”). (ECF No. 18.) Quart grants the motion
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to amendECF No. 18), and screens thecondamended @amplaint(ECF No. 181), pursuant to
28 U.S.C. 88 1915(e)(2)(B) and 1915A(b).
l. DISCUSSION

A. Sua Spont&creedning

Under 28 U.S.C. 88 1915(e)(2)(B) and 1915A(b), district courts must review complaints
filed by prisoners in civil actions and dismiss any claim that is frivolous or maidiails to state
a claim upon which relief may be granted, or seeks monetary fielia a defendant who is
immune from such relief. A pleading must contain a “short and plain statement déithe c
showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). “To surviveiannot
dismiss, a complaint must contain sciiint factual matter, accepted as true, to ‘state a claim to
relief that is plausible on its face.”’Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiiigll
Atlantic Corp. v. Twombjy650 U.S. 544, 570 (2007)). “A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonablencgethat the
defendant is liable for the misconduct allegelti” (quotingTwombly 550 U.S. at 556.)

“[A] court must accept as true all of the allegations containedciomplaint[.]” Id. Legal
conclusions, together with threadbare recitals of the elements of a cact®of do not suffice
to state a claim.ld. Thus, “a court considering a motion to dismiss can choose to begin by
identifying pleadings that, because they are no more than conclusions, are nat tntitie
assumption of truth.”1d. at 679. “While legal conclusions can provide the framework of a
complaint, they must be supported by factual allegatiolts.”If a complaint can be remedied by
an anendment, a district court may not dismiss the complaint with prejudice, but must permit the
amendment.Grayson v. Mayview State Hospita93 F.3d 103, 108 (3d Cir. 2002A district

court screening a complaint pursuant to the PLRA, suayspontelismissthe suitfor failure to



state a claimif the allegations make clear that the actiotinse-barred McPherson v. U.$392
F. App’x 938, 943 (3d Cir. 2010).

In addition, because Plaintiff is proceedipgp se the Court construes the pleadings
liberally and holds them to a less stringent standard than those filedinegtt. Haines v. Kerner
404 U.S. 519, 520 (1972). “The Court need not, however, crepiib ase plaintiff's ‘bald
assertions’ or ‘legal causions.” D’Agostino v. CECOM RDECNo. 104558, 2010 WL
3719623, at *1 (D.N.J. Sept. 14, 2010) (quotihgrse v. Lower Merion Sch. Disi.32 F.3d 902,
906 (3d Cir. 1997)).

B. The Second Amended Complaint

Plaintiff allegesthe following factswhich are accepted as triar purposes of screening
the second mendedcomplaint. The defendantto this acibn areFrank Schillar of the Hudson
County Sheriff's DepartmeninvestigatoiShaundell Barkeof theGuttenberdgPolice Department;
Sergeanjuan Barreraf theGuttenberdPolice Departmentnidentified (“John Doe”jnembe(s)
of the Hudson County Sheriff Department’'s SWAT team; John @dle GuttenbergPolice
Department; anilichele A. Adubato, Plaintiff's criminal defense attorneyhis ciminal action
arising from his October 7, 2013 arreECF No0.18-1, 1138.)

On September 28, 2013, Defendants Barker and Barrera were assigned toaitevastig
robberythat took place the previous dayld.(at f2.) They identified Plaintiff as one of the
perpetrators and applied for a search warrant for Plaintiff's allexgedience at 1523 88Street,
Apt. 1, North Bergen, New Jerseyld.] The residence was that of Plaintiff's mothand the
search warrant vgagrantedwith a “knock and announcefequirement (Id., 112.) Plaintiff

actually resided at 506 Patterson Plank Road, Union City, New Jersey, but lentisegisited



his mothemat her home (Id.) The information supporting the search warrant application, supplied
by a confidential informantyas false and misleadindld.)

As Plaintiff was exiting his mother's home on October 7, 2013, Defendants Barker and
Barrera andunidentified members of tb Guttenberg?olice Department and Hudson County
Sheriff's DepartmenSWAT team executed the search warrafit., 113.) The armedSWAT
team rushed Plaintiff, forced him to the ground, and dragged him down three flightssdistare
placing him in apolice car. Id., 114) Defendant John Doe, a member of the SWAT team,
threatened Plaintiff with physical harm while dragging him into the stredt., 15.)
Simultaneously, Defendants Barker and Baredoag withmembers of the SWAT team used a
battering ram to enter Plaintiff's mother's home unannounckt, 1[(L6.) Neither the gun used
during the commission of the robbery nor any proceeds from the robbery were fouadéartch
of the residence.ld., 117.) Defendants Barker and Barrera fabricated their arrest reports te cover
up the unlawful search and use of excessive force, stating they executed a knankantte
before entering Plaintiff’'s mother’'s housedd.( 12.)

Before transporting Plaintiff tahe police stationDefendant Barkedetermined that
Plaintiff's physical condition was good,despite Plaintiff's repeated requedts emergency
medical treatment. Id., 118.) Plaintiff toldBarker he felt a tear in his shoulder while being
dragged down the stajrand he was in severe paifid.) Plaintiff was transported Guttenberg
Police Department, where he repeatedly requested medical care for his injdrje$2Q(

DefendantJohn Doe, whom Plaintiff believes to be the Captain of Detectiébe
GuttenbergPolice Departmentput a gun in Plaintiff's face and safthow does it fel when

somebody places a gun in your face;” and “when you getfdutatch you in my townl’ll shoot



your black ass. (Id., 1121, 42.) Plaintiff was not take to the hospital for hisnjuries until
November 8, 2016, and it was determined that he had a torn ligament in his shddId§23.J

In 2013, Plaintiff met with Michele A. Adubuto, who was assigned to represent him in the
criminal matter arising from his arreSttate of New Jersey. David ValdeMartinez Indictment
No. 209-02-2115. I4., 124.) In numerous meetings with Adubat@iitiff explained the factual
issues surrounding the unlawful search and arthetuse of excessive force, and his medical
treatment (Id., 192425.) Plaintiff expressed his desire to bring civil and criminal actions against
members of the SWAT Team and police departmelat., {25.) Adubato misled Plaintiff into
believing she would file civil and criminal actions on his behalf after Plaintiifi Aleomplaint
with InternalAffairs. (Id.)* She also tricked him into believing that she could not file a civil action
on his behalf until the criminal action was resolved., §26.) She further led Plaintiff to believe
that he needed to exhaust hikranistrative remedies before bringing biscessive force, search
and seizure, and medical care claimkl., (28.) Finally, Plaintiff allegeghat Adubato misled
him by concealing a conflict of interest that led to her removal as trial counkéed oriminal
action. (d., 127.)

Plaintiff wrote numerous lettet® Frank X. Schillariseeking to learn the names of the
SWAT Team members involved in the unlawful search and seizure, excessivafarcenial of

medical care.(ld., 112930.) Schillari was in charge of Internal Affairsld() Schillari refused to

L A private attorney cannot institute a criminal action in federal courNeim Jersey, howeves,
private citizen may file a citizen complaint in municipal court and a munipigelecutor, with
approval of the court, may authorize a private attorney to prosecute the adtignS.A.
2B:25.5(b). Adubato’s failure to bring aminal action on Plaintiff's behalf in New Jersgges
not state a federal statutory or constitutional violation nor does it provide safbagiquitable
tolling of the § 1983 action.



provide the investigative reports in connection with the unlawful search and pntésg Plaintiff
at adisadvantage in filing a timely claim until after the criminal matter was resolved 31.)

Plaintiff seeks to hold each defendant liable for violating his rights under the Eighth,
Fourth,and Fourteenth Amendments to the United States Constitutoh, 1182-45.) For relief,
Plaintiff seeks money damages and costs. (ECF Na.at3B3.)

In screening thdirst amended complainthis Court found thathe allegedmisconduct
occurred in New Jersey, which has a{year statute of limitations for personalurigs, applicable
to § 1983 claims.(Opinion, ECF Nol6 at 5) The Court permitted Plaintiff's excessive force
claim against John Dowhich allegedly occurred at the @riberg Police Departmed, proceed
basedon Plaintiff's allegationthat the statute of limitations was tolled whihe exhausted his
administrative remedieqld. at 67.)

The Court dismissed without prejudice Plaintiffislawful searctand seizure claims and
medical care claims as barred by the statute of limitatiois, af 89.) Additionally, the Court
dismissed th&ourteenth Amendmenmtadequatenedical care claim against Officer Barker based
on failure to allege facts that Barkwas deliberately indifferent to a serious medical neled af(

9.) The Court also dismissed the Fourteenth Amendidetdy in medical care claintisat arose
while Plaintiff was confined in the Genberg Police Department because Plaintiff did not allege

any individual who was personally involved in the detdyprovision of medical care. Id)*

2 Eighth Amendment protections do not attach until after convictionsantence.Hubbard v.
Taylor, 399 F.3d 150, 165 (citingraham v. Connqr490 U.S. 386, 392 n.6 (1989)).

3 “The Fourteenth Amendment’s due process clause requires a police departmentde provi
medical care to pretrial detainees. .Réynolds vMunicipality of Norristown Civ. Action No.
15-0016, 2015 WL 445097& *5 (E.D. Pa. July 17, 2015) (citigng v. Cnty of GloucesteB02

F. App’x 92, 96 (3d Cir. 2008)).

4 Plaintiff did not cure this deficiency in his second amended complaint.
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Finally, the Court dismissed the claim against Frank Schiladause hindering Plaintiff's
discoveryof the identity of SWAT Team members involved in his arrest fails to state a claim of
violation of federal law or a constitutional rightd.(at 10.)

C. Analysis

1. State Actor Requirement

Plaintiff seeks to hold his criminal defense attorney, Michele A. Adubatie linder §
1983 for causing him to miss the filing deadline for his § 1983 claPheintiff alleges Adubato
led him to believehatshe would file his civil and criminal actis after his éminal proceeding
had ended anthat he could not file his civil claims without completing his criminal taiadl
without exhausting hiadministrativeremedies

Under § 1983, a plaintiff must show that “attorney defendants acted undetdhef state
law and denied [the plaintiff] a federally protected constitutional or statuin” Angelico v.
Lehigh Valley Hosp., Inc.184 F.3d 268, 277 (3d Cir. 1999).“Attorneys performing their
traditional functions will not be considered state actors solely on the basis opdk#ion as
officers of the court. Id. (citing Polk County v. Dodsqor#54 U.S. 312, 318 (1981)dtfawyer
representing a client is not, by virtue of being an officer of the court, a statéumder color of
state law’ within the meaning of § 1983.Barnard v. Young720 F.2d 1188, 1189 (10th Cir.1983)
(“private attorneys, by virtue of being officers of the court, do not act under aottate law
within the meaning of section 1983")&imilarly, publicdefenders are natate actors for purposes
of § 1983.Beaver v. Union County Pennsylvangd9 F. App’x 80, 83 (3d Cir. 2015) (citifplk
Cnty, 454 U.Sat 325). Adubato wascting in her traditional function as a lawyer in advising
Plaintiff about hs related 8 1983 claims while she represented him in a criminal adthwrs, she

was not a state acteubjecting her to liabilityinder § 1983or the advice she gave Plaintiff.



The Court thereforedismisses with prejudice Plaintiff's § 1983 claigmainst Michele A.
Adubato. Nevertheless, he fact that Adubato is notstate actodoes not preclude Plaintiff from
asserting that Adubatoaleged negligence in her advipmvidesa basis for equitable tollingf
the statute of limitations of his § 1983 claims againsbther defendants to this action.

2. Equitable Tolling of th&tatuteof Limitations

A section 1983 claim is characterized as a personaly claim and thus is governed by
the applicable state's statatidimitations for personaikjury claims?” Dique v. New Jersey State
Police 603 F.3d 181185 (3d Cir. 2010)citing Cito v. Bridgewater Twp. Police Depd92 F.2d
23, 25 (3d Cir. 1989) The claim accrues when the wrongful acborission results idamages.

Id. The misconduct alleged in the second amended complaint occurred in New Jerdehashi
a twoyear statute of limitations for personal injury torisl. (citing N.J. Stat. Ann. § 2A: 148
(West 2004)).

As this Court noted in screeniijaintiff’s first amended complainthé excessive force
claim,based on the circumstances surrounding Plaintiff’'s aaestuecdon October 72013 See
Hickox v. County of Blajr591 F. App’x 107, 110 (3d Cir. 2014) (pretrial detainee’s excessive
force claim accrued on the date he alleged he was injured by the defendant’s aclibes).
unlawful search and seizure claim and the denial of emergency medical care claimQijagrst
Barker also accrued on October, 7, 208&@eMacNamara v. Hes$7 F. App’x 139, 143 (3d Cir.
2003) (any FourthRAmendmentbased claim accrue[s] on the same day as the allegedly
unreasonable search and seizure®eDique 603 F.3d at 18%under federal lavg 1983 claim
accrues when the “injured party discovers, oekgrcise of reasonable diligence and intelligence

should have discovered[,] that he may have a basis for an actionable @amtihgLopez v.



Swyer 62 N.J. 267, 300 A.2d 563, 565 (19 3Plaintiff did not file this action until May 2016.
These claimsare timebarred absensufficient allegations justifying equitable tolling.

a. Hindering by Internal Affairs does not equitably toll the statute of
limitations

In screening Plaintiff's first amended complathis CourtrejectedPlaintiff’'s claim that
he was entitled to equitable tolling of his excessive force claims againstitemtified SWAT
team memberbecausehe was repeatedly hindered by Defendant Schillari from obtaining the
names of thefficers involved (ECF No. 131 at 67.) Equitable tollingmay be availabléwhen
a plaintiff is misled ... and as a result fails to act within the prescribed timé Ilixfiitalobosv.

Fava 342 N.J.Suped8, 775 A.2d 700707 (N.J. Super. Ct. App. Div. 2001gitations omitted).
Plaintiff could have filed a timely claim against unidentified “John Ddefendants despite
Schillaris failure to provide Plaintiff with the investigative reports or names of thieeo$f
involved. Schillari’s allegedactiors do not justify equitable tollingor do they violate a federal
statutory or constitutional right.

Plaintiff furtheralleges his criminal defense attorney, Michele A. Adubatsledhiminto
believing she would file civil and criminal actions on his behéer Plaintiff filed a complaint
with Internal Afairs; shetricked him into believing he could not file a civil action until the criminal
action was resolvedand sheled him to believe he had to exhaust his administrative remedies
before bringing higxcessive force, search and seizure and medical care claafigrther alleges
that Adubato concealed a conflict of interest that resulted in her being didnasshis trial
counsel.

State lawpnless inconsistent with federal law. governs . .whether a limitations period

should be tolledDique, 603 F.3d al85(citations omitted).In New Jerseyequitable tolling may

apply:



(1) [where] ‘the complainant has been induced or tricked by his
adversary's misconduct into allowing the filing deadline to pass ...

(2) where a plaintiff has ‘in some extraordinary way’ been prevented
from asserting his rights [and] ...

(3) where a plaintiff has timely asserted his rights mistakenly by
either defectivgleading or in the wrong forum.

Binder v. Price Waterhouse & Co., L.L.B93 N.J. Super. 304, 312, 923d 293, 298 (App.

Div. 2007) (citations omitted).“[A] ttorney error, miscalculation, inadequate research or other
mistakes have not been found to rise to the ‘extraordiraigumstances required for equitable
tolling.” 1d. (quotingFahy v. Horn 240 F.3d 239, 244 (3d. Cirgert. denied534 U.S. 944, 122
S.Ct. 323, 151 L.Ed.2d 241 (2001 Even if egregious attorney misconduct justifies equitable
tolling, “a petitioner must also show that he acted with reasonable diligence and that the
extraordinary circumstances caused his petition to be untimétl.(§uotingSchlueter v. Varner

384 F.3d 69, 77 (3d. Cir.2004ert. denied 544 U.S. 1037, 125 S.Ct. 2261, 161 L.Ed.2d 1067
(2005) (quotingBaldayaque v. United State®38 F.3d 145, 152-53 (2d. Cir. 2003)).

b. Adviceto completeriminal action andinternalAffairs investigatiorbefore
civil actiondoes not equitably toll théagute of limitations

There may have been valid strategic reason®fantiff's criminal defense that caused
Adubato to advise Plaintiff not faring a civil actionuntil his criminal trial ended, and to initiate
anlinternal Affairs investigation regarding the arresting officelonethelessjeither the criminal
trial nor thelnternal Affairs investigation tokkd the 8 1983 statute of limitations. Assuming
Adubab told Plaintiff otherwise, the adviseas gardetvariety attorney eor that does not rise to
extraordinary circumstances.

Moreover, Plaintiff has not alleged when his criminal triat the Internal Affairs

investigationended. lIfthe trial and/or Internal Kairs investigationended before the statute of
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limitations expired oflaintiff's 8§ 1983 claimsheshould havéroughthis claimswvhen he learned
Adubatowas not going to do so Plaintiff hasnot demonstrated the necessary diligence for
equitable tollingnor alleged sufficient facts to support the tolling

(o} Advice to exhausadministrative remedies before filircrivil action does
not equitably toll the statute of limitations.

Plaintiff also alleges Adubato told him he had to exhaust his administrative reinefdies
he could file his 8 1983 claims. Although Plaintiff uses words like “misled” and “trickedhas
not alleged sufficienfacts to support his claim that Adubato knew what she told him about
exhausting admistrative remedies was wrong. Plaintiff alleges that Adubato was incorrect in he
advice, but that her error was intentional.

The Prisoner Litigation Reform Act (“PLRA”), 42 U.S.C. 8§ 1997e, addresses when
administrative remedies must be exhausted.. 42 U.9927%&:(a), applicabl® suits by prisoners,
provides “[n]o action shall be brought with respect to prison conditions under section 1983 of this
title, or any other Federal law, by a prisoner confined in any jail, prisonher obrrectional
facility until such administrative remedies as are available are exhausted.” “TRA'sPL
exhaustion requirement applies to athite suits about prison life. . Porter v. Nusslg534 U.S.

516, 532 (2002) An alleged constitutional violation thatcurred outside the prison gatesot
subject to the PLRA exhaustion requiremefte Almahdi v. Ridg@01 F. App’'x 865, 868 (3d
Cir. 2006) poldingprisoner’s claim that Department of Homeland Security improperly plased hi
name on a national watch listnot a claim about his condition of confinemekt)tzke v. Femal
376 F.3d 744, 752 {fi Cir. 2004) (“onlycomplaints relating to conditions within a prison or
correctional facility are subject to the exhaustion requirenjehtee PLRA.]")

The PLRA did not require Plaintiff texhaust his administrative remedies beforinging

his § 1983claimswhere thealleged misconduct occurred outside the jail, includinggkcessive

11



force claims against the arresting officenss unlawful search and seizure clajros his claim
against Officer Barker for not providing emergency medical tefere taking him to jail.
Assuming Adubato advised him otherwise, she was incorrect.

Attorney negligencehowever,is not an extraordinary circumstance thaetifies tolling
the statute of limitations for § 1983 action§eeWimbush v. Jenkin<Liv. Action No. 13-
4654(FLW), 2014 WL 1607354 (D.N.J. April 22, 2014{attorney mistakes, including
miscalculation and inadequate research, have been characterized as garden ghgetgad¢hat
do not rise to the extraordinary circumstances required fotaddgiitolling (citing Fahy v. Horn
240 F.3d 239, 244 (3d Cir. 2001))Additionally, pursuit of alternative remedieshere not
required by lawdoes nojustify extending the statute of limitations for B§sl983 claims.See
Omar v. Blackman590 F. App’x 162, 166 (3d Cir. 2014} dlling the statute of limitations to
save parallel claims that do not require exhaustion of administrative remedidsuwstifiably
extend the statutef limitations for those claini} (citing Johnson v. Ry. Expresgency, Ing.421
U.S. 454, 466 (1975)

In contrast, he PLRA required Plaintiff to exhaust his administrative remediésré
bringing his § 1983 claimbor the alleged miscondu¢hat occurred while he was held in the
Guttenkerg Police Department aftéis arresf. See42 U.S.C. § 1997e(a) (requiring exhaustion of
administrative remedies for any prison conditions claim brought by “a prisonéned in any
jail, prison, or other correctional facility. In his second amended complaint, Plaintiff has

alleged wherhe initiated his administrative remedies under the PLRA or when his administrative

® The Court could not locate a Third Circuit decision on point, but other District Courts have
found that detention in a police station to meet the pretrial detention requirebeeBtrewer v.
Philson 2007 WL 876 25 (W.D.Ark. Jan. 10, 200Bpwers v. Cit of Philadelphia2007 WL
219651 (E.D.Pa. Jan. 25, 2007).
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remedies were exhausted.Plaintiff may be able to show thdte diligently pursued his
administrative remedies under the PLRA, and gnevenéd him from timely filing his § 1983
claims. See Binder923 A.2d at 29&'[i] n New Jersey, equitable tolling may appihere]. . .a
plaintiff has ‘in some extraordinary way' been preventednfrasserting his rights . . ."see
Pearson v. Sec. Dept. of Cqr7.75F.3d 598 603(3d Cir. 2015)“[t] here is no ambiguity in the
PLRA: it is clearly a statutory prohibition that prevents a prisoner from @i§83 actions until
the prisoner exhausts all administrative remegieBhese claims are dismissed withowjpdice.

d. Lawyer’'s conflict of interest during Plaintiff's criminal trial does not
equitably toll the statute of limitations

Finally, Plaintiff alleged thaAdubato mislechim by concealing a conflict of interest that
causedher removal as trial counsel his criminal action. I¢., 127.) Plaintiff's conclusory
allegations of conflict of interest are insufficient because he hakesotibedhe conflict nor has
he describetitow Adubato concealed the conflict, lmow the conflict affectedis ability to timely
file his § 1983 claims.See Byers v. Follmer Trucking C@63 F.2d 599, 6601 (3d Cir. 1985)
(“[p]laintiffs have the burden of establishing the facts necessary to jestifigable tolling.))

[l. CONCLUSION
For the reasons discussed above, the second amended complaint is diskieaaétf's

§ 1983claimsagainst Frank X. Schillari and Michele A. Adubate dismissed with prejudider

®In Plaintiff's first amended complaint, he alleged that he exhausted his adatiméstemedies
for his excessive force clainm May 26, 2015. (ECF No. 1B 128.) Therefore, theCourt
permitted the otherwise tirgarred claimagainst John Doe, Captain of Detectjesproceed
based on equitable tolling. Plaintiff, however, has not yet identified John Cageain of
Detectivesand has not served the first amended compldinstead, he filed the secoathended
complaint which supersedes the first amendedmplaint See West Run Student Housing
Associates, LLC v. Huntington Nat. Baii2 F.3d 165, 173 (3d Cir. 2013pat“the motion to
dismiss stage, when the district cotypically may not look outside the four corners of the
amended complaint, the plaintiff cannot be bound by allegations in the superseded cdjnplaint
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failure to state a claim. PlaintiffBourth Amendment unlawful search and seizure clahiss,
Fourth Amendment excessive force claanising from his arresand his Fourteenth Amendment
inadequate medical care claagainst Officer Barkeare dismissed with prejudice as barred by
the statute of limitationsecause furtheattempts to amend the complaint to allege equitable tolling
are futile Plaintiff's Fourth Amendment excessive force claim against John Oaptain of
Detectives, and his Fourteenth Amendment inadequate medicalctaire arisingout of conduct

at Gutenberg Police Departmeatedismissed without prejudice because Plaintiff failedlege
facts supporting equitablelling of the statute of limitations based on PLRA exhaustion.
Additionally, Plaintiff’'s Fourteenth Amendment delay in medical care claim at agtg Police
Department is dismissed without prejudice for failure to allege the persooalament of any

defendant in causing the delay in medical care.

An appropriate order follows.
s/ John Michael Vazquez
JOHN MICHAEL VAZQUEZ
United States District Judge

Date: December 22017
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