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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

In re Application of CALIFORNIA STATE :

TEACHERS’ RETIREMENT SYSTEM for : Civil Action No. 16-4251 (SRC)
an Order Pursuant to 28 U.S.C. § 1782

Granting Leave to Obtain Discovery for

Use in a Foreign Proceeding. : OPINION

CHESL ER, District Judge

This mater comes before the Court on the appeal by Volkswagen Group of America, Inc.
(“VWGOoA” or “Appellant”) of Magistrate Judge Cathy L. Waldor's December 28, 2016 Opinion
and Order. [Docket Entry 45California State Teachers Retirement System (“CalSTRS”
“Applicant” or “Appellee”) has opposed. [Docket Entry 47]. For the reasons that follow, Judge
Waldor’s Order is affirmed.

l. BACKGROUND

This matterarises out of one of the matawsuits filed in relatioio Volkswagen’s use

of defeat devicedesignedo cheat on emissions tests. More specific#liig appeal stems
from CalSTRS’s application to the United States District Court for the District of Negyler
for an order authorizing it to serve a subpoena on VWGO0A, the American subsidiagy of t
Germancompany Volkswagen AGor the production of document€alSTRS seeks to use
VWGO0A's documentsn a lawsuit it filedin Germany againdfolkswagen AG.CalSTRS a
shareholder o¥olkswagen AGasserts in the German lawsthiat Volkswagen AG violated
German secuiies laws by failing to inform investors about its use ofdéfeat device
software in its vehiclesvhich was material non-public informatioin the alternative,

CalSTRS asserthat Volkswagen AG acted with gross negligeto the extent theompany
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wasunaware of inside information.
On July 21, 2016, Judge Waldor granted CalSTRS$’parte applicatiofor an order
pursuant to 28 U.S.C. § 1782, granting leave to serve a subpoena for documents from VWGO0A
for use inthe German proceedingDocket Entry 3]. On September 9, 2016, VWGO0A moved to
vacate the Order and quash the related subpoena. [Docket Entiy&fktrate Judge Waldor
considered the papers of both parties on the motion to vacate and heard oral argument, and on
December 28,216, Judge Waldor denied VWGO0A'’s motion to vacate or to quash the subpoena.
[Docket Entry 44(hereinafter “Opinion’or “Opinion and Order”)]. In her Opinion and Order,
Judge Waldormistructed CalSTRS to strikis twentyseventh request from its subpoena but
permitted discovery pursuant to the remainder of the subpoena. (OpiniorVAVBoA now
appeals the December 28, 2016 Opinion and Orde
. LEGAL STANDARD
A. STANDARD OF REVIEW
As a preliminary matter, theapties disagree on what standard of review applies
reviewing Judge Waldor’s Opinion and Ord&\WGOoA suggests that because Judge Waldor’s
ruling was dispositive, itsisubject to de novo review. (Appellant Br. 12). CalSTRS, on the
other hand, argues that the “clearly erroneous or contrary to law” standaesdp@pplications
under 8 1782. (ppelleeBr. 11-12). This Coumieednot decide which standard of review
applies becausander either standard, the Court is firmly convinced that Judge Waldor’s ruling
is correct Evenassuming arguendo that de novo review applies, this @du@ffirm Judge

Waldor’s decision.



B. SECTION 1782 APPLICATIONS

In deciding whether to grant a 8 1782 application for the production of discovery for use
in a foreign tribunal, the Court first must determine whether the statutory requireanemset,
and therdeterminewhether to exercise its discretion to grant the applicatiome O'Keeffe 646
F. App'x 263, 265-66 (3d Cir. 2016). Ttieee statutory requirements are: (1) that
applicationseels discovery from a person or entity who is a resident or can be found in the
district in which the application is fileqd2) that discovery is for use in a proceeding in a foreign
tribunal, and (3) thathe application is made by a foreign or international tribunal or by an
interested persorKulzer v. Esschen390 Fed. App’x 88, 91 (3d Cir. 2010; re Matter of
Application of Oxus Gold PLQNo. 06-82, 2006 WL 2927615, at *4 (D.N.J. Oct. 11, 2006).

The Supreme Court laid out four factors that are relevant tistrect court’s
discretionary decision of whether to grant a 8 1782 applicatibrtehCorp. v. Advanced Micro
Devices, InG.542 U.S. 241 (2004). These factors includg) twhether the evidens®ughtis
within the foreign tribunal’s jurisdictional reach, and thus accessible ales#imns1782 aid; (2)
the nature of the foreign tribunal, the character of the proceedings underway abrohd, and t
receptivity of the foreign government or the court or agency abroad to U.Salfedert judicial
assistance; (3) whether the request conceals an attempt to circumvignt jooef gathering
restrictions or other policies of a foreign country or the United States; (4hevtitbe subpoena
contains unduly intrusive or burdensome requesisKeeffe 646 F. App'xat 266 (citingintel,

542 U.S. at 264-65).



[11.  ANALYSIS

Appellant does not contest that the three statutory requirements for § 1782 amdicati
have been met. Instead, Appellant argues that Judge Waldor’s Opinion and Order should be
reversed because Judge Waldor errdteimanalysis ofhree out of four of the discretionantel
factors, namelyactorsone, three, and foudr.The Court will adcess theséactors in turn.

A. FACTOR ONE

Appellant argues thaludge Waldor erred in concluding thiag first factor weighs in
favor ofgranting the § 1783pplication The Third Circuit’s description of the firsttel factor
focuseon whether the discovery is “within the foreign tribunal’s jurisdictional reach, and
therefore accessible without seeking the aid of § 178283chem390 Fed. App’x at 91.

In Esschemthe plaintiff company Hareaus sought to use documemi€serman
proceedingagainst its direct competitor, Biomdd. at 90. Hareaus sought documents from
Esschemthe company that supplied materials to Biomet for use in manufactudngt 8890.

It sought discovery including “specifications in Esschem’s filesaarydcommunications

between Esschem and Bietrabout the materials supplietthat were located in the U.3d. at

90. The Third Circuitletermined that the evidence Hareaus was seekihg id.S. Court was
likely unobtainable in Germany becat&erman civil procedure does not offer a mechanism
for general pretrial discovery comparable to that obtainable in the United;$tayerequest to

the German court must be fgpecificdocuments, and without access to [the party defendant]'s

files, [anapplicant] cannot pinpoint what it is seeking; and the German court has no jurisdiction

1 Appellant does not dispute Judge Waldor’s findisgothe second factor. In her analysis,
Judge Waldor found that Appellant failed to show thatman courts aneotreceptive to
accepting evidence obtained through 8 1782 applications.
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over a norparty. . . .” Id. at 92. Thus, the Third Circuit held tltae documents were likely
“unobtainable absent § 1782@j". Id. at 92(citing Intel, 542 U.S. at 264).

This case is much likEsschem Here the applicantCalSTRS seeksdocuments from
VWGOA, the American company that marketed and sold vehialtbsdefeat devices in the U.S.
(Appellant Br. 7). Like irEsschemthe Applicant seeks documents that shiakswagenAG’s
communications with VWGoA. VWGOA is not a party to the German lawsuit and the
documents CalSTRS seeks are located in the Bésause German civil procedure does not
allow general pretrial discovergnd because the German court lacks jurisdiction over a non-
party with documents in the U.S., the documents are likely unobtainable without the aid of §
1782. Judge Waldor recognized this in her Opinion. (See Opinion at 5) (“As indicated in Dr.
Stadlers affidavit, a German law professor at the University of Konstanz, the Gewnat has
no legal authority to compel VWGOA to produce any documents. Additionally, there is no
concept of discovery in German litigation.”) (internal citations omittedjusT like inEsschem
the first factor weighs in favor of granting the applicaon.

Appellantargues thathe first factor does not weigh in favor of granting the application

because somaf the documents soughtight exist in Germany and thus are within the foreign

2 Appellant citesa non-bindingcasefor the proposition that an applicant cannot seek § 1782
discovery from a noparty when it is effectively seeking discovérgm the party to théawsuit.
In re: Ex Parte Application Varian Med. Sys. Int'l ABo. 16MC-80048, 2016 WL 1161568, at
*4 (N.D. Cal. Mar. 24, 2016). Im re Varian however, the Northern District of California
Court found that even though the applicant was seeking documents from a subsidiaay ad a
seeking discovery from the parent company, it was unclear whether a Genmtawauld be
able to compel the discovery thiae applicant was seeking and thus the “fingl factor is no
more than neutral.’ld. at *4. Ultimately, thatourt granted the § 1782 applicatiorthat case
Thus, Appellant’s citation does not convince the Court that the first factor wasyginsst
granting the application.



jurisdiction’s reach.But, this argument ignconvincing. First, Appellant does ramtme forward

with any evidence of these documents actually existing in Germany. Sagsirftbkgause
documents are located in Germagiges not mean that the documentsaaeessible through
German discoverySee Esschem90 Fed. App’x at 91 (focusing on whether discovery is
“accessible without seeking the aid of § 1782As VWGO0A'’s counsel admitted in another

caseln re Porsche“[German] courts can order document production only when documents are
described in great detail No. 15MC-417, 2016 WL 702327, at *1, *7 (S.D.N.Y. Feb. 18,

2016) (noting that in Germany, discovery is conducted by judges, not lawyers). Thus, lkegen if t
documents are located in Germany, the German court will not order the doctorsants

produced if the applicant does not provide detailed information on the documents.

Knowing this, Appellanargues thathe German court can order the documents to be
produced in this case becal@@STRS can identify the specific dates on which many of the
documents were created, thgbject meer of many of thedocuments, and the author or
recipient of many of thdocunents Yet, a plaintiff in a German suit seeking discovanyst
identify each individual document by “providing the title, content and date of the docunent
re the Application of Sauren Fonds-Select SICAV v. For Discovery Pursuant to 28 U.S.C. §
1782 No. 16-133, 2016 WL 6304438, at *5 (D.N.J. Oct. 26, 2016). Appellant does not suggest
thatCalSTRSknows the titls of the specific documents. Nor does Appellant suggest that
CalSTRShas all of the required information for each document. TApgellant fails to show
thatCalSTRShasenough informatioor a German court teequire production ahedocuments
it seeks Because it is not at all likely that a German court would order the documents to be

producedl.S. assistance is necessarylitam the documents. Contrary to Appellant’s



arguments, the first factor weighs in favor of granting the application.
B. FACTOR THREE

Appellant next suggests thitie thirdfactor weighs gainst granting the application. The
third Intel factor is “whether the request conceals an attempt to circumvent foreign proof
gathering restrictions or other policies of a foreign country or the Unit¢elsSt®'Keeffe 646
F. App'x at 266. This Court agrees with Judge Waldastatement in her Opion that‘German
courts often welcome this evidence as part of their proceedings.” (OpinionEgdusehere
is no indication that a request under § 1éB82umventsany German policy on discovery, this
Court does not find Appellant’s argument pasuethat factor threeveighs againstgranting the
application.

Appellant argues that first, CalSTRSattempting tdbypass foreign discovery rules”
because ifrace[d] to the U.S. courts for Section 1782 discovery” less than a month aftgr filin
the German action, and has never sought discovery from VolkswaGeim &ermany.

(Appellant Br. 27).This exactargument was madae relation to the thirdntel factor inin re
Porsche. There, the movants argu#tht the applicant “never attempted to obtain the evidence it

seeks in German courtth re Porsche2016 WL 702327, at *9. The Court found this argument

3 A party cannot show circumvention of foreign prgatherng rules simply by showing that the
foreign jurisdiction does not allow for discovery. As the Third Circuit hasdstgtl district

courts were free to refuse discovery based upon its unavailability in a foreign court . . . § 1782
would be irrelevanta much international litigatigrfrustrating its underlying purposésin re
BayerAG, 146 F. 3d 188, 195 (3d Cir. 199@&)ternal citations omitted) The entire point of §

1782 is to “assist foreign tribunals in obtaining relevant information that the tréoonagl find

useful but, for reasons having no bearing on international comity, they cannot obtain under thei
own laws.” Intel, 542 U.S. at 262. CalSTRS thus aptly explains that “[i]f the mere fact griorei
proceeding is foreign is a factor agaiadowing Section 1782, then by definitienerySection

1782 application would need to be rejectedXpgelleeBr. 24).
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“unpersuasive,” and held that there was no “‘exhaustion’ or ‘gausi-exhaustion’ requtire. .
that would require an applicant to previously have tried and failed to obtain the soulgimcevi
in the foreign proceeding in order to obtain relief under Section 17182.The Third Circuit
has similarly stated that with respect to the third fadiwié have never held that an applicant
must seek discovery relief in the foreign forum firsD’Keeffe 646 F.App'x at268* Here,
therefore Appellant’s suggestion that CalSTRS bypassed German law liystoequesting
discovery inGermanys unpersuasive.

Appellantmakes a second argumemt factor three thatCalSTRS is attempting to
circumvent a forunselection clause in Volkswagen AG’s Articles of Associatiéppellant
argues that by seeking discovery in the U.S., it undermines the clause in Volkswagen AG’
Articles of Associationwvhich states that shareholder disputes are to be brought in the Company’s
domicile. Appellant supports its argument withre Application of Kreke Immobilien K@,
case in which the district court heldatiKreke was circumventing foreign progdthering
restrictions No. 13-110, 2013 WL 5966918&t *6-7 (S.D.N.Y. Nov. 8, 2013)In that case, the
Southern District of New York Court gave two reasons for its determination thatrihéatttor
weighedagainst granting the 8§ 178&pplication: firstthiswas a “case where a German
petitioner is seeking discovery from a German respondent for use againstan@efendant in

a German proceeding” and thus there was an “overwhelmingly German char&otekesf

4 Appellant argues that “a perception that an applicant hasssipged’ lesshanfavorable
discovery rules by resorting immediately8d 782can be a factor in a court’s analysisti're
Cathode Ray Tube (CRT) Antitrust Lififjo. 07-5944, 2013 WL 183944, at *3 (N.D. Cal. Jan.
17, 2013). But, in the case that it cites, the Court found that “Korean discovery was @vailabl
and the party side-stepped it by immediately applying for § 1782 discokryere, in

contrast, German discovery is likely not going to occur. Thus, seeking 8 1782 discosermgtwa
side-stepping foreign proafathering policies.

8



discovery application”; and second, Kreke had signed a contract with a forum selexigm cl
Id. That forumselection clause stated that Kreke agreed to a “[foreign] forum witls all i
requisite procedural rules’ld. at *7.

This case is distguishable fronKreke First of all,despite Appellant’s contention that
the locus of the German action is “clearly in Germany”, the charactee d¢itigation is not
overwhelmingly German. Here, tk&erman proceeding is only one of the many lawsuissngr
out of Volkswagen AG’s and VW0A's use of a defeat device to cheatissions testsUnlike
in Kreke,where thé'‘case arose out of conduct that took place in Germanythibatarties are all
located in Germanyhatall physical documents are in Germany, and aliaglectronic
documents are accessible just as easily from Germdnyd..at*4, here“CalSTRS seeks
documents present in the U.S., about misconduct that occurred in the U.S., from a U.S. entity
that assisted in carrying out wrongdoing in the U.S., leading to the creationsbferiabilities
in the U.S.” (Appellee Br. 24)Therefore, tle character of the litigatios not so“clearly
German.”

This case is also distinguishable fréirekebecauséhe forum selection clause in
Volkswagen AG’s Articles of Association did not contain a provisi@ating that the forum
selection clausapplied to procedural rules. The igkes of Association only statedat

shareholder suits must be brought in Gerntabyt that does not mean that CalSTRS could not

®> The exact language of the foresalection clause in the Articles of Association is as follows:

The sole place of jurisdiction for all disputes between shareholders and of the
beneficiaries or obligors of financial instruments relating to the Compahgi®s on the
one hand, and the Company on the other, shall be the Company’s domicile unless
mandabry statutory provisions require otherwise. This also applies to disputesgelati
to compensation claimed for damage caused by false or misleading public roapited

9



investigate it elsewhereEspecially where, as here, the deception at issue occarpadt in the
United Stats, CalSTRSs entitled to investigate the United States. Thus, Appellant’s forum-
selection clause angnent is usonvincing® Becausehe Court finds thaGerman courts often
welcome evidence fro@ 1782 applications and Applicant was not circumventing foreign proof-
gatheringpolicies the Court agrees with Judge Waldor’s analysis ofttind factor.
C. FACTOR FOUR

Lastly, the Court will addres&ppellant’'s argument on the fourthtel factor,“whether
the subpoena contains unduly intrusive or burdensome requéskeeffe 646 F. App'x at 266.
As Appellant points out, “Section 1782 expressly incorfax#he Federal Rules of Civil
Procedure and the fourth factor aligns with Rules 26 and 45. Thus, assessment oftthe fourt
factor is virtually identical to the familiar ‘overly burdensome’ analysas b integral to the
Federal Rules.”In re Ex Parte ®b. Energy Horizons Corp647 F. App'x 83, 85-86 (3d Cir.
2016).

i. RULE 26

To start, Appellant argues that the document requests do not comply with Rule 26.

Under Federal Rule of Civil Procedure 26(b)(1), discovery mustdbevant to any party’s

claimor defense angdroportional to the needs of the case.” “Information within this scope of

information, or the failure to provide such information. Foreign courts shall wet ha
jurisdiction over such disputes.

(Appellant Br. 28 Appellee Br.26).

® CalSTRS argues that Appellant waived its forsahection clause argument because it
mentioned it for the first time at oral argument. The Court finds that even if ideoed the
argument, it is not persuasive.
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discovery need not be admissible in evidence to be discoverable.” Fed. R. Civ. P. 26(b)(1).

First, Appellant argues that VWGO0A'’s documents are irrelevant to thesgee of the
German action: whether Volkswagen AG had knowledge of material non-public itifmmoa
whether Volkswagen AG was grossly negligent of the emissions manipulatidyppétiant’s
words, “because they [CalSTRS] seek documents possessgdosol®VGoA, they cannot bear
on [Volkswagen AG]’s culpability in the German action.” (Appellant Br. 17).

Nevertheless, VWGO0A's documents are likely very relevant to CalSTRS’s bksause
VWGOA is integrally related to the subject matter of the litagatind the Court cannot ignore
the relationship between VWGOA and its parent company in Germany as retetramtawsuit.
Appellant argues that VWGOA did not manufacture the engines at issue. Butafppéinits
that VWG marketed and sold hundreds of thousands of vehicles that used defeat devices in
the U.S, (Appellant Br. 10 n.3) , bringing about numerous lawsuits in theNda8y of the
documents includ¥olkswagenAG’s conmunications with VWGO0A and showhat
Volkswagen AG ordered that VWGOA do. This information only exists in VWGoAés And
may be extremely relevant in showing what the German parent company knewdd€uenents
between VWGOA and government regulators or car dealers are likely to irdfeealation as to
the knowledge of both the subsidiary and the parent angnpAdditionally, the documents may

be relevant in showing that Volkswagen AG willfully ignored potential issuesrong at its

" Appellantargues that discovery “[m]ust be reasonably calculated to lead to discovery of
admissible evidence.” Appellant cites Federal Rule of Civil Procedure 26kafdrke it was

amended in 2015. In 2015, the phrase “reasonably calculated to lead to discovery of admissible
evidence” was deleted from the Federal Rblesause it had been “used by some, incorrectly, to
define the scope of discoveryFed. R. Civ. P. 26 committee notes. Hmeendedule

reinforces thatrelevance and proportionality aey to defining the scope of discovergither

than future admissibility
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American subsidiary that it should have investigated. Therefore, the Court finthethequests
of VWGO0A'’s documents are highly relevant to the party’s claims.

Second, Appellant argues the requests do not comply with Rule 26 because they are not
proportional. Appellant argues that the requast®verbroad because thayefrom a twele-
year period and include a “massive volume of irrelevant documents”. Moreover, Appellant
argues that CalSTRS admitted that it will not use many of the documents.

This Court does not find Appellant’s proportionality argument to be persuasive. First,
CalSTRS seeks specific relevant documents related to Volkswagen AG and Vi\SeAf the
defeat device, their knowledge of its use, their motivation for using the defeat,dmwictheir

knowledge that it needed to disse material information on the éat deviceo the public®

8 One of Appellant’s contentions is that Judge Waldor did not go through each of the gixenty-
requestsn her Opinion, determining that each request was narrowly tailored. Judges ofte
determine that a subpoena is not unduly burdensome without analyzing each request in the
subpoenaSee, e.gln re Sauren Fond016 WL 6304438, at *6-Tn re Michael KorsNo.
15-1978, 2016 WL 4472950, at *4 (D.N.J. 2018%t, even if the Court went through the
requests, it would still determine that the requests were narrowly tailored.réafiict to
requests one, two, four, and twelve, Applicant seeks these documents to show that Volkswagen
used the defeat deviseftware, including through VWGOA sales in the U.S. These documents
also may show thatolkswagen began using tlevices in response to new EPA emissions
regulations. Put together with the other documents, this can reveal a motive and show
Volkswagen AG’s knowledge. Requests three, eight, nine, ten, thirteen, fourteen, se@wrdee
twenty-six may reveal internal discussions on the use of defeat devices to show that Votkswage
AG’s board members knew about the defeat devices, and knew of its use in the U.S. through
VWGOA. Requests five, six, seven, twenty-one, and twéntyseek documents showing
concrete evidence thatlkswagen AG was manipulating emissions values. This can show that
Volkswagen AG knewabout the impact of the defeat devices and thus knew of material non-
public information that itvas obliged to disclose to the public. Requests eleven, fifteen, and
sixteenseek communications regarding Volkswagen’s obligation to make public disclosures.
Even though these documents ar possession of VWGOA, they may still reveal what its parent
company was required to disclose. Additionally, Regelestenseeks the “source code(s) of the
defeat device software,” which may be relevant to showing the intentiongitidecef the
defeat device and may show the company’s knowledgequesteighteen, nineteen, twenty,
twenty-three, twentyfour, and twentyfive seek documents relating to Volkswagen’s
communications with regulators which shdlalkswagen AGs and VWGO0A's knowlede.
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Second, there is no requirement that a party use every document it looks at in di¥covery.
Finally, and most importantly, discovery is proportional here because VWGOA is natlatedr
non-party, but a party that has incurred billions of dollars in fines for its conduct imgahe
defeat device. Given the magnitude of deception at issue in this case, the Gouprépared
to conclude that the document requests here are excessive or overbroad.
ii. RULE45

Lastly, Appellant argues that thpplicant is imposing an “undue burden” on VWGO0A,
in violation of Federal Rule of @l Procedure 45. Rule 4&)(1) provides‘[a] party or attorney
responsible for issuing and serving a subpoena must take reasonable steps tgpasuid im
undue burden or expense on a person subject to the subpoena.”

Appellant argues that CalSTRS had the ability to seek documents from Volkswagen A
itself, rather than VWGOA, a non-party. Nevertheless, as thist Gasraddressed above, given

thelimited nature of discovery in Germany, it is not at all likely that CalSTRS wouldlee¢ab

Theymay also show that Volkswagen AG and VWGOA admitted to the EPA and other
regulators that they had been manipulating emissions values. Judge Waldoreth&al&TRS

to strikeRequest twentgeven which sought documents already produced by VWGOA in multi-
district litigation pending in the Northern District of Californig/ith that adjustment, she found
that the “twentysix tailored requests . . . target specific issues and seek particular documents
(Opinion at 7). Bcause eademainingrequest seekspecific documents that are relevant to the
Applicant’s claims in th&serman casehis Courtsimilarly finds thatthe requests are acceptable
under the fourthntel factor.

° Appellant argues that Applicant’s applicatisra fishing expedition, citintn re Baltic Soul

mgH & Co. KG)No. 15MISC-319, 2015 WL 5824505 (S.D.N.Y Oct. 6, 2015). In that case,
however, the applicant requested disclosure of “every financial transtutss [seven]
companies have engaged inhwitl different banks, along with considerable additional financial
information,” when the applicant had not yet initiated litigation and could only buibQrs one
issue of alter ego statutd. at *3. This case is different. Here, Applicant hasaidl litigation

in Germany and has an entire suit to litigate in Germany. Additionally, ApplicaeqU®sts are

far more specific and narrowly tailored than the requedBalitic Soulfor “every financial
transaction” that the company engaged in.
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seek the documents from Volkswagen AG through the German proceagiongover, VWGO0A
is integrally related to the laws$wand is not an uninvolved partylitimately, the Court finds
that the documents requests are not an undue burden. Thus, Appellant fails to show that the
fourth Intel factor weighs againgjranting the application.
V. CONCLUSION

For the foregoing reasons, the Court will affirm Judge Waldor's December 28, 2016
Opinion and Order [Docket Entry 44] in its entirety. An appropriate form of Ordenamnies
this Opinion.

s/ Stanley R. Chesler

STANLEY R. CHESLER
United States District Judge

Dated:April 3, 2017
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