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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

WILHELM REUSSGmbH & CoKG,
LEBENSMITTEL WERK, KRUGER
NORTH AMERICA, INC., and
GAEDE & GLAUERDT
ASSECURADEUR GmbH & CO. KG,
Civil Action No. 16-4370 (ES) (MAH)
Plaintiffs,

V.

EAST COAST WAREHOUSE & )
DISTRIBUTION CORP., ) OPINION

Defendant.

HAMMER, United States Magistrate Judge

l. I ntroduction

This matter comes bef@the Court on the Defendakast Coast Warehouse and
Distribution Qrp.’s (“East Coast Warehouse”) motion for leave to file a TRady Complaint
against Aldi, Inc. (“Aldi”) [D.E. 50]. TheCourt has considered the motion, opposition, reply,

and applicable law. Pursuant to Federal Rule of Civil Procedure 78, the Undersigned did not

1In response to East Coast Warehouse’s motion to impleadPAddhfiffs filed a motion tatrike
Defendant’s ThirdParty Complaint against Aldi [D.E. 54] and a motion to Dismiss Defendahird-
Party Complaint against Aldi [D.E. 55]t appears that Bintiffs intended these filings to be their
opposition to the motion to implead Aldi, because Plaintiffs did not file drgr apposition papers, and
because th€ourt cannot casiderdismissing or striking a Thirfarty Complaint that has yet to be filed
Accordingly, the Court considers Plaintiffs’ motion to strike and to idisms opposition to the motion to
implead, and will terminate those motions.
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hear oral argument and has considered this matter on the papers. For the réasptisebe
Court will deny Defendant’s motion.
. Background

This litigation arises out dlleged damage caused to jars of hazelnut spread (the
“Cargo”) produced by Plaintiff, Wilhelm Reuss GmbH & Co Ki&bensmittel Werk
(“Wilhelm™), and shipped from Hamburg, Germanyast Coast Warehousdaility. See
Complaint, D.E. 1, at { 1Plaintiff Wilhelm is a manufacturer of chocolate hazelnut spreads,
chocolate fillings and desserts, and produced the Cargo in questian .y 3 Wilhelm’s
customers included Kruger Nor&tmerica, Inc. (“Kruger”) In October 2013, Kruger hired
DefendanEast Coast Warehouse to store the Cargo being shipped from Germany in a
warehouse located in Elizabeth, New Jerdédyat 7 11.

Plaintiffs allege that the Cargo was “in good order and itiond when it was shipped
from Germany Id. at 13 However, Plaintiffs contend that the Cargo became infested with
mice while being stored in East Coast Warehouse’s facility, rendering the Cafit for
human consumptioh.Id. at 15 Plaintiffs Wilhelm, Kruger, and Gaede & Glauerdt
Assecuradeur GmbH & Co. KG (“Gaede”) brought this action against East Caestdbse,
alleging breach of a bailment contract and damages sustained to the Saegenerally
Complaint, D.E. 1.

East Coast Warehouse ngeekdo file a ThirdParty @mplaint against Aldi for their
alleged destruction of the Cargo in its possessi&geProposed Third-Party Complaint, D.E.
50-2. In the proposed Third-Party Complalbast Coast Warehouse alleges that Aldi entered
into an agreement with Kruger and/or Wilhelm to purchase a portion of the Cargaafer rés

at 19 From September to December, 2014, 465,192 jars of the Cargo were shipped from the



East Coast Warehouse facility to twebiéferent warehousebat Aldi owns throughout the
United States|d. at 10 According to the proposed Third-Party Complaint, “[o]n or about
January 12, 2015, Kruger informed [East Coast Warehouse] that Aldi reported alleged
contamination on some part of the Catgdd. at 11 After reportng the alleged
contamination, East Coast Warehouse claims that Aldi and Kruger discusseagbeEast
Coast Warehouse’s involvement, and “Plaintiffs’ actual and/or potefdiai’cagainst East
Coast Warehousdd. at 12 East Coast Warehouse alleges that, despite having “actual and/or
constructive knowledge” of an actual or potential dispute between Plaintiffssab€C&ast
Warehouse, “on or about January 22, 2015, Aldi destroyed or arranged for the destruction of all
177,629 jars of the Cargo in its possessioh.Id. at 1 19 East Coast Warehouse’s Proposed
Third-Party Complaint contains one count for “negligent destruction of evideideat 71 21
28.
IIl.  Discussion
Federal Rule of Civil Procedure 14(a) governs motions for leave ftihifitbparty

complaints Rule 14(a)(1) states that

A defending party may, as thighrty plaintiff, serve a summons

and complaint to a nonparty who is or may be liable to it for all

or part of the claim against iBut the thirdparty plaintiff must,

by madion, obtain the court’'s leave if it files the thiparty
complaint more than 14 days after serving its original answer.

Here, East Coast Warehouse filedAnswer on October 27, 2016 [D.E. 21] and filed this
motion on August 22, 2017 [D.E. 50], and therefore past the 14 day deadline.
The decision to grant leave to file a thpdrty complaint is left with the sound discretion

of the court. SeeSomportex Ltd. v. Philadelphia Chewing Gum Corp., 453 F. 2d 435, 439 (3d

Cir. 1971),cert.denied 405 U.S. 1017 (1972However, “[a] thirdparty claim may be asserted

under Rule 14(a) only when the third-party’s liability is in some way dependent on tbeneutc



of the main claim or when the thimhrty is secondarily liable to defendang’D.I.C. v.

Bathgate 27 F. 3d 850, 873 (3d Cir. 1994)Vhile a thirdparty claim does not need to be based
on the same theory as the main claim, tipiadty claims must be brought under some theory of
secondary liability such as indemnification, contribution, or some other theory oftoleriva

liability recognized by relevant substantive laBeeToberman v. Copas, 800 F. Supp. 1239,

1242 (M.D. Pa. 1992). Accordingly, “[c]ourts have stringently followed the rule ttmtda t
party complaint may not set forth a claim of the third party defendant’s liabilibetplaintiff’
and it is clear that a “theory that another party is the correct defendant iprayrade for a

third party complaint. Slater v. Skyhawk Transportation, Inc., 187 F.R.D. 185, 203 (D.N.J.

1999) (quotingrobermarat 1242).“A third-party complaint that does not make a facial

showing of secondary liability will not be entertained by the couRbnson v. Talesnick, 33 F.

Supp. 2d 347, 358 (D.N.J. 1999) (superseded on other grounds by statute). Imparfdmtty,
Party Canplaint is only proper under R. 14(a) when a right to relief exists under substiamti
East Coast Warehouse assartlaim of “negligent destruction of evidence” against Aldi
because Aldi “knew or should have known Plaintiffs had &amah@nd/or potential legal claim
against [East Coast WarehouselPtoposed Third-Party Complaint, D.E. 50-2, at T 22.
Therefore, this Court firghust consider wheth&tew Jersey law recognizesight to relieffor
negligent destruction of evidenasoknown as negligent spoliation, by a third parBast
Coast Warehouse argues that “[u]lnder New Jersey law, a ‘defendant who has biged dép
the ability to defend an action brought by a plaintiff because a third party hasyddstr
evidence’ has a cae of action for damages against the third gamjovant’s Brief, D.E. 50-1,

at 8 (citingHewitt v. Allen Canning Co., 321 N.J. Super. 178, 184 (App. Div. 19¥3%t Coast

Warehouse contends that if itsemelow found liable to Plaintiffs, itlikely can establish that



Aldi negligently destroyed materially necessary evidence which negaimphcted [East Coast
Warehouse’s] ability to defend itself against Plaintiffs’ claimslovant’s B., D.E. 50-1, at 8.
East Coast Warehoustates that Aldwas “keenly aware of an actual and/or potential dispute
between Plaintiffs and [East Coast Wareholig&jinting to the fact that Aldi first notified
Kruger of the alleged contaminatidhen discussd East Coast Warehouse’s involvement with
Kruger, andinally, sert an inspector to East Coast Warehouse’s fgdititElizabeth to take
pictures. Id. at 9. East Coast Warehousegues that Aldi’s destruction of a portion of the Cargo
“handcuffs” East Coast Warehouse’s defense becauseiitigre of the scope, size or extent of
the alleged damage to the Cargo Aldi destroyeéd.” Accordingly, East Coast Warehouse
argues that it is entitled to implead Aldi because it may have a claim of spoliatiort &dgiins
andis entitled to seek damages from Aldi, should East Coast Warehouse be found liable for the
Cargo that Aldi negligently destroyedt. at 9-10.

Plaintiffs argue that East Coast Warehouse has not plead a viable Elaintiffs
contend that New Jersey law does not recognize a cause of action for riegigjaurction of
evidence According to Plaintiff, New Jersey law recognizes only a claim for frkund
concealment of evidence.

“[T]he existence of an affirmative cause of action for spoliation of evideraeniatter of
state law” and “must be guided the decisions of New Jersey’s highest cou@ares v.

Willingboro Township, 90 F. 3d 720, 725 (3d Cir. 1996). The New Jersey Supreme Court has

not formally recognized the tort of negligent spoliation. Some decigithi this district have
declined to recognize the tort of negligent spoliation of evidence, particuladyaesea third

party,because New Jersey appelbteel courts have not recognized 8aksaMydlowski v.

Ford Motor Co., Civ. No. 02-2950 (AET), 2006 WL 931611 (D.N.J. Apr. 10, 2006) (in product-




liability action arising from vehicle rollover, dismissing defendant automobile factouer’s
claim against thirgbarty insurer for negligent spoliation, and holding that “Ford cites no
authority indicating that the New Jersey appellate courts or New Jeupegme Court would
permit any tort defendant to bring a claim of negligent destruction of evidgadest a third

party.”); Kolanovic v. Gida, 77 F. Supp. 2d 595, 606 (D.N.J. 19989 the New Jersy

Appellate Division has not yet recognized the tort of negligent spoliation of eeideamd
because the New Jersey Supreme Court declined, even in dicta, to recogmddritéetvitt,
this Court concludes that the New Jersey Supreme Court wouldaoafrize the tort of
negligent spoliation of evidence at this time.”)

Some New Jersegourts have analyzed claims of negligent spoliation against third
parties under traditional negligence principles instead of consideringdhgeme spoliation

as adistinct tort. For exampleniGilleski v. Community Medical Cente836 N.J. Super.

646 (App. Div. 2001), Appellate Division held that the defendant had no duty to preserve
the evidence. In that cagbe plaintiff was injured whilaccompanying her young niece at
a hospitato get xrayed. At the hospital, th@aintiff's chair collapsed beneath her, causing
plaintiff to fall and injure her backld. at 649. Thehospital kept the chair fahree or four
weeksbefore discarding itld. The plaintifflaterbrought a claim against the hospital for
negligent spoliation of evidence based on the disposal of the ¢thaat 650.

The court inGilleski concluded that the hospital had no duty to preserve the chair.

The court determined that such a duty did not arise from “mere constructive notice of a
potential thirdparty action based solely on the happening of an injuryfl]at 65.
Instead, the court found that the duty could arise only from “’an agreement ¢éoveres a

voluntaryundertaking with reasonable and detrimental reliance, or a specific request][.]



Id. (quoting_ Johnson v. United Serv. Autdss’n, 67 Cal. App. 4th 626, 637 (1998)). The
court concluded that none of those circumstaegested: (i) there was no presetoat
request before disposal of the chair; and (ii) the hospital did not know of the lawguit unt
long after it had disposed of the chalid.

The court in Egan v. Alcdite Indus, Civ. No. 09-4878 (WHW), 2011 WL 1205663

(D.N.J.March 29, 2011applied similar reasoningn Egan the plaintiff was injured at work
when the ladder he had climbed broke and plaintiff f&fter the fall, plaintiff placed an But
of service’ sign on the ladder” and moved it to his employer’s offideat *1. Plaintiff's
employer took photographs of the ladder and stored those photos on its computer, in anticipation
of providing them to plaintiff's counsehs part ol workerscompensation claimHowever, the
employer disposed of the ladder, even though # Y@aare of the possibility of litigatidr” Id.
After the plaintiff sued the designer and manufacturer of the ladder, the degenda
filed athird-party claim against the employer for negligent spoliatiohat *3-4. The
court dismissedlaim, findingthatthe pleading did notllegeany sort of voluntary
undertaking or assumption of duty by the employer, nor that defendants had rethatsted

the employer preserve the laddéd. at *4.

In contrast, the alleged spoliator_in Callahatankey Works, 306 N.J. Super. 488

(N.J. Super. Law Div. 1997) did undertake such an obligation, and the trial court allowed
the negligent spoliation claim to proceed. The plaintiff was a Home Depot employe
operating a forklift to move a pallet of doors packaged and shipped by Stanley Gompora
While the plaintiff was moving the pallet, it and the doors on it fell on the plaintiff. The
plaintiff brought suit against Stanley Corporation, claiming that Stanley Gxirpior

negligently packaged the doors and created an unsafe condition. Home Depot’s loss-



prevention supervisor placed an evidence tag on the pallet, and Home Depot took custody of
the pallet to allow its inspection. Further, Home Depot also placed a worker’s

compensation lien on the employee’s claim against Stanley Corporation. Howewer, H

Depot later lost or destroyed the pallet, before resolution of plaintiff's claamstgStanley
Corporation. The trial court concluded that by tagging and storing the palletdipaiiin

of the workers compensation claim, Home Depot assumed the duty to preserve the pallet
The court also concluded that by placing the lien, Home Depot manifested aitioadtat

a thirdparty action had been or would be initiated.

Theforegoing caselawnstructs that under New Jersey law, if a negligent spoliation
claim against a third party exists at #lkequires a duty to preserve beyond “mere constructive
notice of a potential thirgharty action based solely on the happening of an injuBjlleski, 336
N.J. Super. at 655. East Coast Warehouse hgdesatany factssufficient to showthat Aldi
had sucha duty to preserve the Carg@®here is no suggestion in East Coast Wareh®use
Proposed Third-Party Complaint that when Aldi took possession of the Cargo, it agreed to
preserve the Cargo for an indefinite timeo the contrary, Aldi took possession of the cargo as a
routine customer, unaware of the infestation issue. Plaintiff pleads no fdtesufo allege
that after Aldi became aware of the infestation issue, it voluntarily asbarpreservation dufy.
Unlike the defendanin Callahanfor example, East Coast Warehouse does not allege that

voluntarily took it upon themselves to preserve the Catgtast Coast Warehouséehest.In

2Theproposed Third?arty Conplaint simply states that “Aldi knew should have known
Plaintiffs had an actual and/or potential legal claim against [East Coast Wsegh®.E. 50-2
at 1 22. The Gilleski court squarely rejected that position, and made clear that ctimetru
notice by itself is insufficient to imposepaeservation duty on a third partgeeGilleski, 336
N.J. Super. at 655.



fact, there is no allegation that East Coast Warehouse spiifisiked Aldi to preserve the
Cargo for possible litigation purposes. In suneré is no contract, statute, or special

circumstance alleged that would give rise to any duty by Aldi in this situation.

V. Conclusion
East Coast Warehouse has not plead fadfscient to show a plausible claim for
negligent destruction of evidence. For the reasons stated herein, East Qedwstud&ls motion
for leave to file a ThirdParty Complaint against Alds denied. An appropriate order will
accompany this opinion.

Michael A. Hammer
UNITED STATESMAGISTRATE JUDGE

Dated: Decembes, 2017



