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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

WILHELM REUSSGmbH & CoKG,
LEBENSMITTEL WERK, KRUGER
NORTH AMERICA, INC., and
GAEDE & GLAUERDT
ASSECURADEUR GmbH & CO. KG,
Civil Action No. 16-4370 (ES) (MAH)
Plaintiffs,

V.

EAST COAST WAREHOUSE & :
DISTRIBUTION CORP., ) OPINION

Defendant.

l. I ntroduction

This matter comes before the Court on the motidPlahtiffs, Wilhelm Reuss GmbH &
Co. KG, Lebensmittelwerk (“Wilhelm”), Kruger North America, Inc., (tiger”), and Gaede &
Glauerdt Assecuradeur GmbH & Co. Kg. (“Gaedé&dy leave to file an Amended Complaint
[D.E. 60] to: (1) add Donald Dudley, Director of Business Operations for the existiagdaat,
East Coast Warehouse, as a defendant; and (2) add claims under the New Jats@aeCenraud
Act (“NJCFA”), N.J.S.A. 856:8-Et seq.and for fraud in the inducement against Dudley and
East Coast Warehous@&he Court has considered the motion, opposition, reply, and applicable
law. Pursuant to Federal Rule of Civil Procedure 78, the Undersigned has cahiiceneatter
on the papers. For the reasgesforthbelow, the Court wilgrant leave to add Dudley as a
defendant, and to allow Kruger to assedaim offraud in the inducemenfrhe Court will

otherwise deny the motion to amend.
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. Background

Wilhelm manufactures chocolate hazelnut spreads, chocolate fillings, aedsless
Complaint, D.E. Jat{ 3. Wilhelm’s customers include Krugdn October 2013, Kruger hired
East Coast Warehouse storgjars of hazelnut spread (the “Cargd8ing shipped from
Germany in a warehouse located in Elizabeth, New Jetde§.11. Gaede insured the Cargo
for “transitrelated loss and damagédd. at{ 6. This litigation arises out of alleged damage
causedd the Cargo.

Plaintiffs allege that the Cargo was in gamhdition wherWilhelm shipped it from
Germany.Id. at  13. Plaintiffs contend that the Cargo became infested with rodafest
was stored at East Coast Warehouse’s facility, renderingatgo Cunfit for human
consumption.”ld. at  15. Plaintiffs brought this action against East Coast Warehouse, alleging
breach of a bailment contract and damages sustained to the Cargo.

Plaintiffs now seek leave to file an Amended Complaint to join Dudley and John Does as
Defendants, and to assert causes of action for violations of the NJCFA and for fifzaid in t
inducementSee generallfProposed Amended Complaint, D.E. £3-Specifically, Plaintiffs’
Proposed Amended Complaint alleges that Dudley aas Eoast Warehouse’s Director of
Business Operationalong withEast Coast Warehouse’s officers and employees, “intentionally
represented to Kruger that East Coast Warehouse carried standard Waregaluk&h#ity
Insurance . . . covering Wilhelm/Kruger’'s products if anything happens tovitieresident in
[East Coast Warehouse’s] warehouse, caused by [East Coast Warehouse’sidaskrudble
care.” Id. at 1 12, 14, 52 (internal quotations omitted). Plaintiffs contend that Kruger, in

evaluating whether to continue to use East Coast Warehouse’s facilitieasPagkey the nature



and extent of East Coast Warehouse’s insurance coverage for its warsdmwicss.|d. at § 19.
According to Plaintiffs, Dudley informed Kruger that East Coast Warehocaisied standard
Warehouse Legal Liability Insuranc®laintiffs also allege that Dudley represeritet the
insurance covered any issues with prodtlws werestored inthe warehousandcaused by East
Coast Warehouse’s “lack of reasonable catd.”at  20. Plaintiffs state that Kruger relied on
this representation and therefore decided to continue to store its products wiflo&sts
Warehouseld. at 1 21.Plaintiffs further allege, however, that after East Coast Warehouse’s
insurer,Allianz Global Corporate & Specialty (“Allianz”), investigated the radefestation, it
declined coverage for the loss of the Cargo. The proffered basis fardirgation was that East
Coast Warehouse’s insurance policy did not cover losses caused by rodentonfestgéirdless
of whether the infestation was caused by East Coast Warehouse’s failure tcearasismable
care. Id. at § 35. As a result of the infested cargo, and declination of insurance coverage,
Plaintiffs allege that they have sustained damages totaling $495,460.807 36.
1. Analysis

Thefirst issue the Court must determine is whether Federal Rule of Civil Precéslar
Rule 16 governs the motion to amerharlo v. Pittsburgh Glass Works, LL.Glo. 10-1283,
2011 WL 5170445, at *2 (W.D. Pa. Oct. 31, 2011). Rule 15 states, in pertinent part, “a party may
amend its pleading only with the opposing party’s written consent or the ceant&s [The court
should freely give leave when justice so requires.” Fed. R. Civ. P. 15(a)(2). “Rule 16, on the
other hand, requires a party to demonstrate ‘good cause’ prior to the Court amending its
scheduling order.Karlo, 2011 WL 5170445, at *2 (citing Fed. R. Civ. P. 16(b)(4)). In this
case, the Court issued AmendedScheduling Order on July 20, [D.E. 23], which gave the

parties untiNovember 15, 2017 to add new parties or amend pleadi®igstiffs filed this



motion for leave t@mend theicomplaint on November 15, 2017, within the time allowed by

the operativescheduling orderTherefore, Rule 15 governs the instant motion.

UnderRule 15, a party may amend the complaint once as of right, and “courts may grant
subsequent amendments ‘whastjce so requires.”Fraser v. Nationwide Mut. Ins. C852
F.3d 107, 116 (3d Cir. 2003) (quoting Fed. R. Civ. P. 15(a)). The Court may deny leave to
amend the pleadings only where there is (1) undue delay, (2) bad faith or diiatorg, (3)
undue pejudice, (4) repeated failures to cure deficiencies, or (5) futility @raiment.Foman
v. Davis 371 U.S. 178, 182 (1962)png v. Wilson393 F.3d 390, 400 (3d Cir. 2004) (“We have
held that motions to amend pleadings [under Rule 15(a)] should be liberally granteaigr(sit
omitted);Grayson v. Mayview State Hosp93 F.3d 103, 108 (3d Cir. 200Miere, East Coast
Warehouserguesthat Plaintiffs’claim under the NJCF#s futile becausd&ruger isnota
consumer under the NJCFA, nor was the pwela East Coast Warehouse’s storage services a
transaction covered by the NJCFA. Additionally, East Coast Warehouse drguBaintiffs’
claim of fraud in the inducemerst similarly futile because is barred by the economic loss

doctrine.

A courtwill consider an amendment futile if it “is frivolous or advances a claim or
defense that is legally insufficient on its facéfarrison Beverage Co. v. Dribeck Imps., Inc.,
133 F.R.D. 463, 468 (D.N.J. 1990) (citations omitted) (internal quotations marked). To
determine whether an amendment is insufficient on its face, the Court ertiastandard
applied to Rule 12(b)(6) motions to dismigs.re Burlington Coat Factory Sec. Litigl14 F.3d
1410, 1434 (3d Cir. 1997). Under this standard, the question before the Court is not whether the
movant will ultimately prevail, but whether the complaint sets forth “enough fastat®a

claim to relief that is plausible on its faceBell Atl. Corp. v. Twombh550 U.S. 544, 570



(2007);Hishon v. King& Spalding,467 U.S. 69, 73 (1984) (establishing that a “court may
dismiss a complaint only if it is clear that no relief could be granted ungieseaiof facts that
could be proved consistent with the allegationsfgrrison Beveragel33 F.R.D. at 468

(“Futility’ of amendment is shown when the claim or defense is not accompapigdhmowing

of plausibility sufficientto present a triable issue.”;A two-part analysis determines whether this
standard is metFowler v. UPMC Shadysid&;78 F.3d 203, 210 (3d Cir. 2009) (citiAghcroft

v. Ighal,556 U.S. 662, 629 (2009)).

First, a court separates the factual and legal elements of a élaimter, 578 F.3d at 210
All well-pleaded facts set forth in the pleading and the contents of the documents incorporated
therein must be accepted as true, but the Court may disregard legal cmscliciat 216-11;
West Penn Allegheny Health Sys., Inc. v. URMEZ7 F.3d 85, 97 n.6 (3d Cir. 2018ge also
Igbal, 556 U.S. at 678 (noting that a complaint is insufficient if it offers “labels and cooadsi
a “formulaic recitation of the elements of a cause of action,” or “naked assértievoid of

“further factual enhancemtin (alterations omitted) (internal quotations marks omitted).

Second, as stated above, a court determines whether the plaintiff's fact$icens“to
state a claim to relief that is plausible on its facéWwombly,550 U.S. at 570 As the Supreme
Court instructed ingbal, “[a] claim has facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defenddieifoli the misconduct
alleged.” 556 U.S. at 678The plausibility stanard is not a “probability requirement,” but the
well-pleaded facts must do more than demonstrate that the conduct is “merelyectheigh
liability so as to “permit the court to infer more than the mere possibility of miscandd. at
67879 (citatons omitted) (internal quotation marks omittedyhis “contextspecific task ...

requires the reviewing court to draw on its judicial experience and comman’si&hsat 679.



As an initial matter, the Court notes that although Plaintiffs collectively filed this motion

to include additional claims under the NJCFA and for fraud in the inducetieptoposed claims

are limited to Kruger. The Proposed Amended Complaint alleges that East Coatsbiiga made

the representations regarding the scope oframsie coverage solely to Kruger. The new claims

in the Proposed Amended Complaint sitent as to Wilhelm or Gaede. Additionally, neither the
Proposed Amended Complaint nor motion papers in support of amendment argue that Wilhelm or
Gaede are entitled trecover based on an assignment, contract, or agency principles. Therefore,
the Court considers the application to add claims under the NJCFA and for frauddieeiment

solely as to Kruger.

The Court nextonsidersvhether the Proposed Amended Coanqtl sufficiently states a

claim by Kruger of violations of the NJCFA and for fraud in the inducement.

a. NJCFA
East Coast Warehouse argues that Kruger does not have standing under the NACFA, a
even if it did, the Proposed Amended Complaint does not plpacha facieclaim for fraud under

the Act. The Court will take each argument in turn.

East Coast Warehousegues that Krugeloes not have standing to bring a claim under
NJCFA because Krugés not a “consumer” within the meaning of the NJCFA, nor are the services
offered by East Coast Warehouse the type of services covered by thBets.” Opp’n Br. to
Mot. to Amend, D.E. 64, at 11. To determine whether a plaintiff has standing under the NJCFA,
the court must look at the character of the transaction. The NJCFA “seeks to moserhers
who purchase ‘goods or services generally sold to the publicgat'fa Cetel v. Kirwan Fin.
Group, Inc., 460 F.3d 494, 514 (3d Cir. 2006) (quotiMarascio v. Campanell&98 N.J. Super.

491 (App. Div. 1997)). As the Third Circuit has explained, “the [NJCFA] is not intended¢o c



every transaction that occurs iretmarketplace, but, rather, its applicability is limited to consumer
transactions which are defined both by the status of the parties and the natureavfstueion

itself.” Id (internal quotations omitted).

It is well established that one must bécansumer” to have standing to sue under the
statute.See City Check Chasing, Inc. v. National State BE2E&N.J. 389 (1990) (citingundred
East Credit Corp. v. Eric Schuste12 N.J. Super. 350, 3857 (App. Div. 1986)certif. denied,

107 N.J. 6(1986)). The NJCFA does not define who, or what, qualifies as a consiioerever,

courts have routinely held that a business entity can qualify as a consumer und&Rihe Née

J&R Ice Cream Corp. v. California Smoothie Licensing C@p.F.3d 12591273 (3d Cir. 1994)

(citing New Jersey cases that hold that purchasers of yachts, tow trocksuter peripherals, and
prefabricated wall panels aré ‘@onsumers” under the NJCFA). Courts have applied the NJCFA

to business entities “who purchase goedsl services for use in their business operations.”
Prescription Counter v. AmerisourceBergen CoNpo, 045802, 2007 U.S. Dist. LEXIS 84102,
2007 WL 3511301 at *44 (D.N.J. Nov. 14, 2007). To determine whether a business entity is acting

as a consumer @cting as a business, courts have examined various factors, including whether

(1) the purchased goods were resold at a profit; (2) the parties wgrerienced
commercial entities of relatively equal bargaining power’ and the plaiwa not an
unsophisticated buyer suffering a disparity of industry knowledge;’ (3) the gartie
negotiated the relevant contracts; and (4) the plaintiff had taken steps to caiasd ag
the possibility of receiving fraudulent goods.
Hatteras Press, Inc. v. Avanti Computer S§817 U.S. Dist. LEXIS 101732, 2017 WL 2838349
(D.N.J. June 30, 2017) (quotifgpergraphicsnt’l, Inc. v. Correg 389 N.J. Super. 8, 1B4 (App.
Div. 2006).
In Papergraphicsthe New Jersey Swgyior Court, Appellate Divisioheld thata plaintiff

who purchased 9,714 printer ink cartriddisn a buyer to resell at a profitas not a consumer



within the meaning of the NJCFA389 N.J. Supeat 14. The court found th&lthough plaintiff
purchased a common consumer product, plaintiff was not a ‘consumer’ under the [NJCFA]
because the quantity of goods, as well as the purpose of the purchase, indicated therrtatlsac
outside the purview of the NJCFAThe court also found that the parties were “experienced
commercial entities of relatively equal bargaining power which engaged inatedatontrats.”

The court noted that plaintiff wassophisticated buyer and knew the potential risks of imitation
products onlineand in fact that plaintiff had taken steps to guard against the possibility of

purchasing counterfeit goods by reviewing a sampleankidge.

Applying the foregoing standards, the Court concluttet the Proposed Amended
Complaint does not sufficiently allege facts indicating Kraiger was acting as a consumer when
contracting with East Coast Warehouse. The Proposed Amendedaiunafieges that Kruger
“is a subsidiary of Wilhelm and imports and distributes Wilhelm’s products in B8 BProposed
Amended Complaint, D.E. 68, at 1 6. As an importer and distributor, Kruger was presumably
well versed in storage services for products intended to distribution teptniryl sellers, insofar
as he shipment and distribution of Wilhelm’s products from overpésnly requiresstorage of
those productsThe Proposed Amended Complaint does not plead allegations sufficient to support
a conclusion thatruger suffeed adisparity of industry knowledgeNor does it allege any facts
indicatingthat Kruger and East Coast Warehousgurequal bargaining power while negotiating

the Agreement.

Similar toPapergraphicsKruger also toolsteps to protect itgotential loss exposulzy
inquiring about the level of insurance coverage on the Cdfgagerspecifically inquied about
the nature and extent of East Coast Warehouse’s insuradmaing its awareness of warehouse

industry pratices andhe possibility that the Cargo could be damaged while in stofageher,



the Proposed Amended Complaint makes clear that the parties negotiatetiaih&greement,

seef 18, further indicating Kruger’s status as a business and not a considaditionally, the
Court is not persuaded that storage services are somehow outside of Kruger’s stamaesd bus
operation. As stated above, Kruger's position as distributor of Wilhelm’s produetdycle
indicates that storage israutinecomponent bKruger’s importation and distribution activities.
Plaintiffs, therefore, have no plead facts sufficient to show that Krugecamsumer within the
meaning of the NJCFAHaving determined that Kruger lacks standing to state a claim under the

NJCFA, tre Court need not reach whether Kruger has plgaiirea facieclaim under the NJCFA.

b. Fraud in thelnducement

Kruger also seeks to amend the Complaint to include a claim of fraud in the inducement
based on East Coast Warehouse and Dudley’s statememtsyer Kegarding the nature and extent
of East Coast Warehouse’s insurance coverage. East Coast Warehouse,, ltoneamals that
the economic loss doctrifars this claim “The economic loss doctrine ‘prohibits plaintiffs from
recovering in tort economic losses to which their entitlement flows only fromteact” Bracco
Diagnostics, Inc. v. Bergen Brunswig Drug G226 F. Supp. 2d 557, 562 (D.N.J. 2002) (quoting
Duguesne Light Co. v. Westinghouse Elec. 66.F-.3d 604, 618 (3d Cir. 1995). “[A] wedkttled
exception to the economic loss doctrine is fraud in the inducement of a contramt[An*
analogous situation based on-omntractual misrepresentationsFischell v. Cordis Corp2016
U.S. Dist. LEXIS 131260, (D.N.J. Sep. 26, 2016) (quoBngcco Diagnostics226 F. Supp. 2d
at 563). In order to establish a claim for fraudulent inducement, the following etemeast be
shown: “(1) a material representatiof a presently existing or past fact; (2) made with no

knowledge of its falsity; and (3) with the intention that the other party relgahef4) resulting



in reliance by that party; (5) to his detrimen®NC Sys., Inc. v. Modern Tech Grp., Il8&1F.

Supp. 2d 436, 451 (D.N.J. 2012).

When assessing whether the fraud in the inducement exception applies,aistinguish
between claims intrinsic to the contract, which are barred by the doctrine aand ektrinsic to
the contract, which are not barred by the doctriflible Co. v. Burkert Fluid Control Sy2016
U.S. Dist. LEXIS 161746 at * 8, (D.N.J. Nov. 22, 2016). Put another way, “courts will generally
hold that ‘[flraud claims can proceed alongside breach of contract claims wherexibey fraud
in the inducement of a contract or an analogous situation based econpractual
misrepresentations,’” as opposed to an allegation of fraud in the performance of rthet.cdat
(quoting RNC Sys., Inc. v. Modern Tech Grp., Ir@86,1 F. Supp. 2d 436, 451 (D.N.J. 2012).
Therefore, a plaintiff must allege that the “underlying allegations involveeprissentations
unrelated to the performance of the contract, but rather precede the actual commenicraent o
agreement.”State Capital Title 8Abstract Co. v. Pappas Bus. Servs., L6@6 F. Supp. 2d 688,

676 (D.N.J. 2009).

Here, East Coast Warehouse argues that Kruger’s claim for fraud in ticenmelut is
related to the performance of the Agreement between the parties for the stotaeCargq and
therefore is barred by the economic loss doctrine. Specifically, East\Waesthouse contends
that the email exchange in which Dudley made the alleged intentional misreptiesen¢tween
March 624, 2014 while the parties entered into tAgreement on September 10, 2013. As
such, East Coast Warehouse argues that tealkml fraud is related to performance under the
Agreement, not the formation of the Agreement because the Agreement was alreféelt |

Kruger, however, contends thaese emails were exchanged during “what effectively



constituted contract renewal discussions” meaning the false representaiensade pre

performance.SeeReply Br, D.E. 67, at 21.

In G&F Graphic Servs. V. Graphic Innovators, Int§ F. Supp. 3d 583, (D.N.J. 2014),
the court found that the fraud in the inducement exception to the economic loss doctrine applied
where the alleged facts “supported an inference that [plaintiff] would notdoeeacted to
purchase [a press] given its knowledge ef istorical problems with that model, [] thereby
supporting a conclusion that the alleged misrepresentation induced [plaintiffptardo a
contract with [defendant].’ld. at 593. The court found that “such representations are
necessarily ‘extranesuo the contract’ because they took place prior to the execution of the
contracf]” Id. (quotingBracco,226 F. Supp. 2d at 564). Here, the Proposed Amended
Complaint explicitly alleges that Kruger “[in] evaluating whether to continuéte s
its/Wilhelm’s goods at [East Coast Warehouse’s] warehouse,” specificaligd@&udley to
advise the nature and extent of the insurance [East Coast Warehouse] maintatimgtoats
provision of wvarehouse services.” D.E.-@3at] 19. Further, the Proposed Amended Complaint
alleges that “[i]n reliance on that representation,” Kruger chose to contirsteré their
products at East Coast Warehouse’s faciliti.at § 21. Although it is not clear whether a new
contract was formed following this decision by Kruger, the Proposed Amended Complaint
clearly alleges that the misrepresentation occurred before Krugerssotheto continue to work
with East Coast Warehouse. Additionally, East Coast Warehouse has not providesedawca
showing that a clan of fraud in the inducement cannot be based on a decision to continue
performance pursuant &m existing contractAccordingly, this Court cannot conclude that the

economic loss doctrine bafsuger’s claimfor fraud in the inducement.



East Coast Wahouse also argues that the Proposed Amended Complaint fails to
sufficiently plead the requisite scienter, intent, reliance or damagese@dmi Kruger’s fraud
claim. The Court disagree3heProposed Amended Complaint sufficiently pleads each
elementof fraud in the inducemenSpecifically, it alleges thaast Coast Warehouse and
Dudley intentionally misrepresented to Kruger that East Coast Warehoued standard
liability insurance “intending to induce Kruger to continue to store Wilhelng&rproducts and
to store the Cargo in [East Coast Warehouse’s] [w]areho&seD.E. 63-4 at  52. It further
alleges that East Coast Warehouse, Dudley, and the John Does “knew and/or beli¢izadtthat
Coast Warehouse] did not carry insurance covering damage to Wilhelm/Krpigediscts,
including the Cargo, caused by [East Coast Warehouse’s] failure to exerciseatdasare in
preventing rodent infestation of those productsl’at 1 53. Plaintiffs allege that Kruger
“reasonably relied upon [EaSibast Warehouse’s], Dudley’s, and the John Does’
misrepresentations concerning [East Coast Warehouse’s] insurance conatageding to
continue to store Wilhelm/Kruger products and to store the Cargo at [East CoabbWse's]
Warehouse.”ld at § 54.Kruger alleges that “as a direct and proximate cause of [East Coast
Warehouse’s] fraud in the inducement, Plaintiffs sustained damages . . . in the sum of
$495,460.80.'d. at  55. Itis clear, therefore, that the Proposed Amended Complaint contains

suficient allegations as to Kruger’s claim of fraud in the inducement.

V. Conclusion

Based on the foregoingruger'smotion for leave to amend is granted insofait aseks
to it add Dudley as a defendant and Kadger’s claimfor fraudin the inducementKruger’s
motion for leave to amend is denied insofar as it seeks to add claims undéCth& An

appropriate ordeaccompaniethis opinion.



s/ Michad A. Hammer

UNITED STATESMAGISTRATE JUDGE

Dated: Jun@6, 2018



