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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

RONALD W.LOCKHART and SANDRA S.
LOCKHART,

Plaintiffs, Civil Action No. 16-4398
V. OPINION

U.S. BANK NATIONAL ASSOCIATION, &t
al.,

Defendants.

ARLEO, UNITED STATESDISTRICT JUDGE

This matter comes before the Court by wayDaffendants U.S. Bank, N.As trustee,
successor in interest to Bank of America, N.Atrastee, successor by merger to LaSalle Bank,
N.A. as trustee for Washington Mutual, Mortgage Pas®ugh Cettificates WMALT Series
2006AR1 Trust (“U.S. Bank”), Bank of AmericaN.A. (“BANA”), Nationstar MortgageLLC
(“Nationstar”), aml Mortgage Electronidkegistation Systems, Inc.’s (“MERS”) (collectively,
“Defendants”)ymotion to dismiss PlaintifflRonald and Sandra Lockhart's (“Plaintiffet the
“Lockharts”) Complaint. Dkt. No. 3. For the reasons set forth below, Defendatison is
GRANTED.

. BACKGROUND

This matter arises from a foreclosure action eftendants initiated agnst Plaintiffs m
New Jersey stateoart. Compl.f 14.Although not entirely clear from th@omplaint, Plaintiffs
appear telaim that the foreclosure action was based on a fraudulent conveyance obtigaga.

Id. 11 1618.
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A. TheMortgage

On October 11, 2005, Plaintiffs executed a promissory note in favor of Countrywide Home
Loans, Inc. in exchange for a loan in the amount of $1,473,800.00, which was secured by a
mortgage (the “Mortgage”) on the subject property located in Stone HarborJ&sey. See
Compl. 1 16; Certification of Jason Rpkin (“Lipkin Cert.”), Ex. A, Dkt. No. 32.> The Mortgage
wasexecuted in favor oMERS as nominee for lender Countrywide. Lipkin Cert., BxjaBe
Pass Through Certificates, Series WMALT 208081 onMay 10, 2011. Id., Ex. C., Dkt , Dkt.
No. 32. The Mortgage was then assigned to U.S. Bank, N.A. as trustee for WAMU Mo+ No. 3
2.

B. TheForeclosure Action

Plaintiffs allege that Defendants initially broughfioreclosure action against them in 2012,
which was voluntarily dismissed. Compl. § 14. On April 14, 2015, Defendants commenced a
secondforeclosure action against Plaintiffs inettSuperior Court of New Jerseghancery
Division, Cause No. 2009815 (the “Foreclosure Action”). Lipkin CerEx. D. Thatcase is
currently nding before the state court. In the Foreclosure Action, Defendants alleged that
Plaintiffs defaultedn the Mortgage in July 2010d.?> On or about November 16, 2015, Plaintiffs
filed an Answer, Affirmative Defenses, Counterclaims and a TRady Complaint in the

Foreclosure Actionthe “Counterclaim”) Lipkin Cert., Ex. E. In their Counterclaim, the

! Defendants have submitted copiestlod Note, Mortgage and Assignment of Mortgagee
Lipkin Cert., Exs. A, BC. On a motion to dismiss, this Court may consider documents that are
in the public record, are central or Defendants’ claims and are specificahgmeés in the
Complaint. SeeBanco Popular N. Am. v. Gandi, 184 N.J. 161, 183 (2005) (citing Lumnk Ba

of Am., 361 F.3d 217, 222 n.3 (3d Cir.), cert. denied, 125 S. Ct. 271 (2094, Plaintiffs’
Complaint referencesthe Note and Mortgage, which are also documents of public record.
Accordingly, the Court considers Defendants’ submissions.

2 Because Plaintiffs reference a prior foreclosure action, this Courtdensighe public filings
concerning Plaintiffs’ foreclosure.




Lockharts asserted thdtS. Bank, Nationstar, and BANAnisrepresented and conceatedterial
note and mortgage assigent information, and “fabricated and or forged documents in
connection with the subject note and mortgage.” Counterclaim { 4, Dkt. No. 3-2.

Plaintiffs asserted eleverounts against U.S. Banks, BANA and Nationstar, including
violation of the New Jersey Consumer Fraud Act, common law contract claims, atombf
federal law including the Truth in Lending Act (“TILA”), the Toxic Assetlief Program
(“TARP”), the DoddFrank Wall Street Reform and Consumer Protection Awt, Rair Debt
Collection Practices Act (“FDCPA”), and the Fair Credit Report Act (“FCRA&. On June 8,
2016, the Hon. Mark H. Sandson, P.J. Ch., dismissed the claims against U.S. Bank, BANA, and
Nationstar without prejudice, holding that Plaintiffs ‘ymanly seek to amend their pleadings if
discovery uncovers documents or information to supgarh claims.”ld. Plaintiffs have not yet
amended their counterclaim in the Foreclosure Action.

C. Thelnstant Action

Plaintiffs commenced the instant action on July 20, 2016. IrfCtmplaint, Plaintiffs
appear to allege that the Note, Mortgage, and Assignment were fraudsge@ompl. 16-17.
Specifically, Plaintiffs assert that U.S. Bank “fraudulently assemsdgssory interests in the debt
obligations securing [Plaintiffs’] real propertyId. § 15. As such, Defendantallegedlylacked
standing to bring the Foreclosure Actiotd. 9§ 27. Plaintiffs also appear to allege that the
Foreclosure Action was fraudulently brought by Defendants, and that Defersidomstted
fraudulent materials in support of their claims in the Foreclosure Actidny 27 Plaintiffs’
Complaint largely repeats the allegations of its counterclaims in the Fomechxsion.

Plaintiffs assertsix causes of actiom their Complaint (1) breach of contract, unjust

enrichment and wrongful conversion; (2) quiet title; (3) fraud; (4) wrongful foseck action; and



(5) “federal laws” for violations ofthe TILA, the Real Estate Settlement Procedures Act
(“RESPA), the FDCPA, and Home Ownership and Equity Protection Act (‘HOEPA”); and (6)
emotional distressDefendants masd todismiss the Complaint.
. DISCUSSION
A. Legal Standard
Under Fed. R. Civ. P. 12(b)(1), a party may seek dismissal of an action be&aaoserth

lacks subject matter jurisdictiorMortensea v. First Fed. Sav. & Loan Asy’'549 F.2d 884, 891

(3d Cir. 1977). Rule 12(b)(1) motions may be facial or factual ioreatin a facial attack, a
defendant argues that the plaintiff did pooperly plead jurisdiction . .. [whereas] a ‘factual’
attack asserts that jurisdiction is lacking on the basis of facts outside of adengte” Smolow
v. Hafer, 353 F. Supp. 2d 561, 566 (E.D. Pa. 2005) (cifiagensen549 F.2d at 891).

In considering a Rule 12(b)(6) motion to dismiss on the pleadings, the Court ascepts a
true all of the facts in the complaint and draws all reasonable inferences irfakierplaintiff.

Phillips v. Cnty. of Allegheny, 515 F.3d 224, 231 (3d Cir. 2008). A complaint will survive a

motion to dismiss if it provides a sufficient factual basis such that it states ayfptaatible claim

for relief. Ashcroft v. Igbal, 556 U.S. 662, 678 (2009Vhe facts alleged must be “more than

labels and conclusions, and a formulaic recitation of the elements of a cagserfvill not do.”

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007). The allegations in the complaint “must

be enough to raiseright to relief above the speculative levdl: Accordingly, a complaint will
survive a motion to dismiss if it provides a sufficient factual basis such that & atdaeially
plausible claim for relief.igbal, 556 U.S. at 678.

B. Entire Controversy Doctrine

Defendants first move for dismissal of all claims on the basis that they aee bgrthe



entirecontroversy doctrine as they are either currently pending in the ongoirgidsore Action,
or could have been brought in that actiofhe Court finds that the entire controversy doctrine
does not apply here.

The entire controversy doctrinedmpels the parties, when possible, to bring all claims

relevant to the underlying controversy in one legal action.” Coleman v. Chase Honid €in.,

exrel. Chase Manhattan Mortg. Corp., 446 Fed. App’x 469, 471 (3d Cir. 2011) (citing N.J. Ct. R.

4:30A). However, “the entire controversy doctrine does not preclude the initiatiosegbad

litigation before the first action has been concludeRlytolineProds., Inc. v. C & W Unlimited

109 F.3d 883, 889 (3d Cir. 1998Ee alspDeHart v. U.S. Bank, N.A. ND, 811 F. Supp. 2d 1038,
1045 (D.N.J. 2011). The parties here agree that the Foreclosure Action is still pending.
Accordingly, the Court declines tgply the entire controversy doctrine while the state action
proceeds.

C. Colorado River Abstention

The Supreme Court has held that federal courts may déclieeercise their jurisdiction
where it is warranted by considerations of “proper constitutional adjudicatiegard for federal

state relations,” or “wise judicial administratiorSeeColorado River Water Conservation District

v. United States, 424 U.S. 800, §11B76). EventhoughDefendantdavenot raisel the issue of

Colorado River abstention theirmotion, the Court may consider abstention doctrines on its own.

O'Neill v. City of Philadelphia32 F.3d 785, 786 (3d Cir. 1994) (considering the question of

Younger abstention sua sponte); Blake v. Kligd2 F.2d 718, 727 (3d Cir. 1979) (“Although it

was not raised in the district court, abstention may be raised by this court sua’sp6htes
district has repeatedly invoked Colorado River to abstain from hearing moanato collateral

attacks on pading state foreclosure actionickerson v. Wells Fargo Bank, No.-BF47, 2016




WL 820989, at *3 (D.N.J. March 2, 201@itations omitted). Abstention is warranted in this
matter too.

The Colorado Riverdoctrine allows a federal court to abstain, either by staying or

dismissing a pending federal action, when there is a parallel ongoing stdtprooaeding.See

Colorado River Water Conservati@ist. v. United States424 U.S. 800, 8118 (1976). The

doctrine is to be narrowly applied in light of the general principle that “fedeuats have a strict

duty to exercise the jurisdiction that is conferred upon them by Congré&ysdackenbush v.

Allstate Ins. Cq.517 U.S. 706, 716 (1996)Whether abst&ion is appropriate is a twoart

inquiry. The initial question is whether there is a parallel state proceeding that saibstahtially

identical claims, raisingearly identical allegations and issue3imoney v. Upper Merion Twp.

66 F. App’x 403,405 (3d Cir. 2003)internal quotatiormarksand citation omitted). If the
proceedings are parallel, courts then look to a rAfaudtior test to determine whethexxteptional
circumstancesinerit abstention.ld.

In determining whether an action presents “extraordinary circumstarnicesCourt
considerssix factors:*(1) which court first assumed jurisdiction over a relevad if any; (2)
whether the federal court is inconvenient; (3) whether abstention would aid in avo&tegpal
litigation; (4) which court first obtained jurisdiction; (5) whether federal dedtav applies; and
(6) whether the state action is sufficient to protect the federal plaintiff'$sfiglst. Clairv.

Wertzberger 637 F. Supp. 2@51, 255 O.N.J. 2009) ¢iting Rycoline Prods., Inc. v. C & W

Unlimited, 109 F.3d 883, 890 (3d Cir. 1997)). “No one factor is determinative; a carefully
considered judgment taking into account both the obligation to exercise jurisdictiomeand t

combinaion of factors counseling against that exercise is requir€dlorado River424 U.S. at

818-19.



Here, the Foreclosure Action and the instant matter are parallel. Platiéifss arise out
of the same mortgage transaction that was the basis fostdte court Foreclosure Action.
Plaintiffs challenge the veracity of the Note, Mortgage, Assignment, Ui&’8Batanding to
foreclose, the default status of Plaintiffs’ Loan, and title to the subjepéepy of the Foreclosure
Action. While Plaintiffs’ six-count Complaint does not repeat the counts of the Counterclaim in
the Foreclosure Action verbatim, all of their claims in the instant matter are tlasbd same
underlying factual allegations. Namely, thlé Note/Mortgage was wrongfully assignéuat
Defendants fraudulently pursued collection on the Note and commenced the Foeealsur
against Plaintiffs despite the wrongful assignmenat Defendants failed to provide proper
disclosures as provided by federal laamd that Defendants maigtured fraudulent materials
during the course of the Foreclosure Action. Compl. §2715 EvenPlaintiffs’ newly alleged
causes of action of “quiet title,"wrongful foreclosure, and “emotional distress” are ultimately
tied to the validity of Mortgage and Defendants’ standing to pursue a foreclddurgf 6971,
76-77, 82-84.

Proceeding to the sifactor balancing test, the Court finds that exceptional circumstances
warrant abstention. First, the Court considers which court first assumetdicpiois over the
relevant_res Here, the state court obtained jurisdiction over Plaintiff's property &rsd ‘the
presence of an in redispute in the state court action weighs in favor of abstehtiBi. Mgmt.

Corp. v. New Jersey Econ. Dev. Auth., 310 F. App’x 490, 492 (3d Cir. 2008) (citations omitted).

Secondthe Court determines whether the federal court is inconveni&hetwo fora here are
equally convenient.Seeid. (citation omitted). Third, the Court considers whether abstention
would aid in avoiding piecemeal litigation. Thavoidance of piecemeal litigation is desirgble

id., but ‘theremust be a strongly articulatengressional policpgainst piecemeal litigation in




the specific context of the case under revieBgals v. Bank of Am., N.A., No. 18427, 2011

WL 5415174, at *7 (D.N.J. Nov. 4, 2011) (quoting Ryan v. Johnson, 115 F.3d 193, 198 (3d Cir.

1997)). Here, the state court has already dismissed Plaintiffatezolaims fo common law
breach of contract arfcaud, along with federal statutory claifies FDCPA and TILA violations.

If this Court were to find that Defendants violated these claims, it wouldwtmi turmoil the
parties’ rights and obligationsser plaintiffs home and mortgage, as well as the comity between
courts.” St. Clair, 637 F. Supp. 2d at 255-ourth,the Court considers which court obtained
jurisdiction first. It is undisputed thalé state courbbtained jurisdiction first hereFifth, the
Court looks to whether state or federal law applies. Here, Plaintiffs’ Compldeges both
common law claims and violations of federal statutes, so both federal and statdl lapply.
Finally, the Court determines whether the state acticufficient to protect Plaintiff's rights. The
Court finds thatthe state court is an adequate forum to review Plaintiff's federal claims” ard stat

claims. Peavy v. U.S. Bank Trust, N.A., No.-B®01, 2016 WL 3566965, at *4 (D.N.J. June 30,

2016) (quoting Ruffolo v. HSBC Bank USA, N.A., No. 14-638, 2014 WL 4979699, at *4 (D.N.J.

Oct. 3, 2014)).

On balancethe Court finds abstention is warranted in this casscordingly, Plaintiffs’
Complaintmust be dismissed.

D. Statuteof Limitations

Defendantsargue that Riintiffs’ contract, fraud, TILA, and HOEPA claims are barred by
the statute of limitations, and must be dismissed with prejudice. The &padghat some of
these claims are tirdearred.

First, to the extent that Plaintiffs’ fraud and breach of contract claims reldtearo

origination, they are barred by New Jersey’syaar statute of limitations for those clainSee



N.J.S.A. 2A:141 (applying a si¥y/ear limitations period to frauahd contract claims). Although
Plaintiffs do not identify when their contract or fraud claims accrued, thegations suggest that
they took place in connection with the loan’s originatiSeeCompl. 11 17,19. As the loan
originated on October 11, 2005, fraud and contract claims relating to loan originateimebe
untimely in October 2011. Plaintiffs did not bring this action until nearly figary later.
Accordingly, the fraud and contract claims must be dismissed. However, tot¢in¢ tvat he
contract and fraud claims are not based on origination, they may not be time-barred.

Next, Plaintiffs’ statutory claims for violations of TILA and HOEPA are tibzered.
Claims for monetary damages under TILA and HOEPA are subject to-geanesatute of
limitations. Seel5 U.S.C. § 1640(e), 1635(f). To the extent that Plaintiffs seek rescission under
HOEPA, a threg/ear statute of limitations applies. 15 U.S.C. 8 1635(f). In a dispute over a loan
transaction, TILA and HOEPA claims accrueemtthe transaction was consummatgdeBeach

v. Ocwen Fed. Banib23 U.S. 410, 419 (1998). Here, Plaintiffs’ TILA and HOEPA claims appear

to stem from Defendants alleged “fail[ure] to provide proper amortization of tlee”’NGompl.
81. As such, thémitations period began to run when the parties executed the Note on October
11, 2005. Since the limitations period expireal the absolute latesithree years later in October
2008, they are timbarred. To the extent that the TILA and HOEPA claims stem from the May
10, 2011 Assignment of their Mortgage, those claims expired in May 2014 at the Ritestiffs
did not bring the instant action until July 2016. Accordingly, Plaintiffs’ TILA and RAElaims
are dismissed.

Lastly, Plaintiffs’ “emotional distress” claim is subject to New Jersey’sytear statute of
limitations for tort actions. N.J.S.A. 2M-2. Here, Plaintiffs allege that “[b]y the wrongful

collection the Defendants made Plaintiffs think they will lose their home andibg tn the



streets.” § 83. Again, Plaintiffs have not identified any specific etleattgjive rise to their claim.
To the extent that the emotional distress claim arises from U.S. Bank’s fesstoure action
against them in 2012, it expired in 2014 anbasred. However, to the extent that the claim arises
from the 2015 Foreclosure Action, it did not expire until 2017, and is not time-barred.

E. Failureto Statea Claim

Defendants lasthycontend thatven if Plaintiffs’ claims are not barred by preclusion
doctrines or the statute of limitatiorthiey must be dismissed fdailure to state a claim. The
Court again agrees.

Count One is for “breach of contract, unjust enrichment, and wrongful conversion.”
state a claim for breach of contract under New Jersey law, a claimant musthahdive tparties
entered into a valid contract, that the defendant failed to perform his obligationshendentract

and that the plaintiff sustained damages as a reuitphy v. Implicitg 392 N.J. Super. 245, 265

(App. Div. 2007). To state a claim for unjust enrichment, a plaintiff must establisHlL}heit
plaintiff's expense; 2) defendant receiveedenefit; and 3) under circumstances that would make

it unjust foradefendant to retain the benefit without payingiforSnyder v. Farnam Companies,

Inc., 792 F.Supp. 2d 712, 7224(D.N.J. 2011). To state a claim for conversion, a plaintiff must
allege: 1) the existence of property; Bg tright to immediate posssion of the property; and 3)

the wrongful interference by a defendanCobrestar Int'l Pte LTD v. LPB Commc’ns, In&G13

F. Supp. 2d 107, 127 (D.N.J. 2007).

Here, Plaintiffs appear to claim that the Note was “fraudulently graded As’ AAd that
Defendants received an insuram@eyment wherthe Note failedduring the economic downturn
of 2007. Complf{ 5960. Plaintiffs allege thathey continued to make payments on the Note,

which Defendants collected without legal authority to do $d. 71 6467. None of these

10



allegatiors is sufficient to state a contrabised claim. First, as to the breach of contract claim,
Plaintiffs fail to identify the specific contract that was allegedly breachdhotl point to any
specific contractual provisions that were breached, or allege how they wergedisaisaa result of
the breach.Second, as to the unjust enrichment clataintiffs have not alleged facts indicating
that Defendants reaped a benefit in circumstances that would make it unjusy, dsaso the
conversion claimPlaintiffs have not alleged wrongful interference by DefendaAiscordingly,
Count One must be sinissed.

Count Two is to “Quiet Title.” New Jersey’s quiet title statute allows a plaiotiffaintain
an action to ‘clear up all doubts and disputes concerning” competing claims to lah&.AN
2A:62-1. To state a quiet title claim, a plaintiff siuallege facts that a competing claim is

wrongful. SeeEspinoza v. HSBC Bank, USA N.A., No. 2013 WL 1163506, at *2 (D.N.J. Mar.

19, 2013) (dismissing New Jersey quiet title claims where plaintiff “merelg[d}jathat he
received a Notice of Intention téoreclose and that contests any interest which defendants may

allege in property.”)Under Twombly andigbal, a mere assertion that defendants do not have a

right to the disputed property is insufficientid. Plaintiffs’ complaint simply alleges in a
conclusory fashion that “[t]itle is at issue as several parties agrall ownership and yet none
can prove they are.” Compl. § 70. Accordingly, Count Two must be dismissed.

Count Three is for common law fraud. Under New Jersey law, a plamigt allege: (1)
a material misrepresentation of fact; (2) knowledge or belief by the defentlits falsity; (3)
intention that the other person rely on it; (4) reasonable reliance thereloa dhér person; and

(5) resulting damage.” Frederico v. Home Depot, 507 F.3d 188, 200 (3d Cir(@fi@g)Gennari

v. Weichert Co. Realtors, 148 N.J. 5820 (1997). For allegations sounding in fraugule 9(b)

imposes a heightened pleading standdAl party must state with particularity the circumstances

11



constituting fraud or mistake,” but “[m]alice, intent, knowledge, and other conditions fanjse
mind may be alleged generally.” Fed. R. Civ. P. 9{®)us, plaintiffs must state the “who, what

when, and where” of the alleged fraud. Saporito v. Combustion Eng’'g Inc., 843 F.2d 668 675

Cir. 1988), vacated on other grounds, 489 U.S. 1049 (1989).

Plaintiffs have not done so heM/hile Plaintiffs’ Complaint makes liberal use of the word
“fraud,” it does not state the factual predicate of these claltaintiffs allege that Defendants
“knew or should have known they [did] not possess true, legal title to the collection on thé subjec
mortgage,” yeproceeded to filéwo foreclosure actions against Plaintiffs. Compl7§¥5. But
this narrative doesn’t point to any reliance on Plaintiffs’ part. Accordingly, Chumte must be
dismissed.

Count Four is foa “wrongful foreclosure action.”But Plantiffs have not pointed to any
state or federal laws that recognize such a cause of agtothe extent that the wrongful
foreclosure action sounds in fraud, it is dismissed for the reasons stated above.

Count Five is for violation of “federal laws,h¢cludingRESPA, HOEPA, FDCPA, and
TILA. Asthe HOEPA and TILA claims are tirfmarred, only the RESPA and FDCPA claims will
be addressed here. Plaintifidlegations are wholly conclusory. Thajlege that Defendants
violated RESPA byfailing to disclase pertinent information, responding to Qualified Written
Requests (“QWR”), providing full payoff history and statements, and noticefngaosure.”
Compl. 1 79.Plaintiffs fail to point to any specific QWR, or provide any other details taiheu
natue of the RESPA violation. Their conclusory statements do not give Defendants farofoti
their allegedly wrongful conduct.

Plaintiffs’ FDCPA allegations are mailarly conclusory. They allege that Defendants

violated the FDCPA “[b]y collecting on this debt without proper noticés.”{ 80. But Plaintiffs

12



fail to point to any provision of the FDCPA that was violatedherfactual basis for this allegation.
Accordingly, Count Five is dismissed.

Count Six is foremotional distress. The elements of a negligent infliction of emotional
distress claim in New Jersey are: (1) a legal duty to exercise reasonable camgadf2)obthis

duty, (3) negligent conduct, and (4) emotional distréggancis v. TD Bank, N.ANo. 127753,

2013 WL 4675398, at *6 (D.N.J. Aug. 30, 2018iting Decker v. Princeton Packet, Inc., 116 N.J.

418, 561 A.2d 1122, 1128 (N.1989). To state aclaim for intentional infliction of emotional

distress, a party must plead “intentional and outrageous conduct by the defendant, picauset

and distress that is severeTaylor v. Metzger, 152 N.J. 490, 706 A.2d 685, 694 (N9B8)
(citation omitte).

Here, Plaintiffs’only allegeconclusory allegations to suppdheir emotional distress
claims. They state, “[b]y the wrongful collection the Defendants made Plaithiifd& they will
lose their home and be living on the street. They lost steadjtal] harmony, intimacy, and
employment production based on this as well.” Compl. §§483Plaintiffs have not pointed to
any breach of a duty, or any outrageous conduct that would support a 8aeekrancis 2013
WL 4675398, at *6(dismissing erational distress claims based on allegations that defendant
induced plaintiff to make payments and filed foreclosure on her home despite knowing tha
defendant was not a party in interest.).

1. CONCLUSION

For the reasons stated above, Defendants’ métialismiss Dkt. No. 3, iSGRANTED.
Plaintiffs Ronald and Sandra Lockha@emplaint is therefor®I SM1SSED without prejudice
An appropriate order accompanies this opinion.

Dated: June 22, 2017 /s Madeline Cox Arleo
MADELINE COX ARLEO
UNITED STATESDISTRICT JUDGE
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