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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

DONALD EASTERLING, . Civil Action No. 16-4463IMV/MF)
Plaintiff, '
V. : OPINION
RICHARD PEREZet al,

Defendans.

VAZQUEZ , District Judge:
l. INTRODUCTION

This matter comes before the Court ugdefendantsBarry Baker, Joao Oliveira, and
Richard Peresz motionfor summary judgmerdnall claimsstill pendingagainst them in this civil
rights matter. (ECF No. 53.Pro sePlaintiff Donald Easterlingpposes the motion (ECF No.
58.) For the reasons set forth below, Defendants’ motion is granted.
. PROCEDURAL AND FACTUAL BACKGROUND

Plaintiff is presently incarcerated at New Jersey State Prison, whereehgng & sentence
of twenty years to lifeafter beingconvictedin New Jersey state cowt multiple charges related
to hisJuly 30, 2014rmedrobbery ofa dollar store located in Newark, New Jergéye “Store”)
(SeeMar. 27, 2017 CrimHr'g Tr. 26, ECF N053-12 at PagelD931.) Plaintiff's present civil
action arisesut ofthe gunshot injuryhe sustained irthe course of thabbbery. As previously
explained by the Court, Plaintiff's July 22, 2016 Complaint (at ECF Noortainshe following
pertinent faatal allegations

On July 30, 2014, around 3:00 p.m., Plaintiff wen{the Store]
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(ECF No. 1, 16(3)) The Store owné¢r Lloyd Darby,] and two
accomplices attacked Plaintiff and beat him on the head and face,
without cause. (Id.) Captain Richard Perez of the Newarki€®
Department arrived and shot Plaintiff in the back through the glass
window of the[S]tore. (d., 1 6(4)) While bleeding profusely
from the gunshot wound, Plaintiff was handcuffed and placed in the
back of a patrol car.(Id., 16(7)) Officers Bary Baker and Joao
Oliveira of the Newark Police Department drove Plaintiff around in
the patrol car instead of immediately taking him to the hospital.
(Id., 16(8).)

(Aug. 29, 2017 Op. at 2, ECF No. 29.)

Based on those allegations, the Cdowind that Plaintiff stated viabkxcessive force and
delay in medical care claims under 42 U.S.C. § 1983 asthits lawcounterpartthe New Jersey
Civil Rights Act (“NJCRA"), as to Baker, Oliveira, and Perethereinafter, the “Remaining
Defendants”) (SeeNov. 11, 2016 Op. and Order, ECF Nos. 7, §hose are the only claims in
Plaintiff's Complaintwhich the Court permitted to procepdstsua spontescreeimg under 28
U.S.C. § 1915(e)(2)(B), and those are the only claims which remain pending nmetiter. (See
id.; see alsAug. 22, 2017 Order, ECF No. 30.)

On February 27, 2017, the Remaining Defendéidgd a motion to dismiss Plaintiff's
excessive forcand denial of medical care claims un&ederal Rule of Civil Procedure 12(b)(6).
(ECFNo. 18.) The Remaining Defendants appended relevant portibiine recordf Plaintiff's
statecriminal proceeding® that motion The Court’s August 27, 2017 Opinisammarized the
information and testimonthereinas follows:

The Honorable Siobhan A. Teare, J.S.C., presided over Plaintiff's
criminal trial. (ECF No. 18 at 1.) On December 1, 2017, Judge
Teare held aMiranda hearing and reviewed the facts concerning
Plaintiff's arrest, hospitalization, discharge from the hiaépand
interrogation. (ECF No. 18). Plaintiff did not testify or offer

witnesses on his behalf at trial. (ECF Nos418187.) On July
30, 2014, Plaintiff pled guilty to secoftbgree possession of a

ICaptainPerez has since retired from the Newark Police Department.
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weapon by a convicted felon. (ECF No.-48at 7T34:17-21;
7T39:23 to 40:8.) On December 13, 2016, a jury found Plaintiff
guilty of robbery, unlawful possession and unlawful use of a gun,
using the gun to assault or threaten the Store’s occupants,
aggravated assault of Mr. Darby and Officer Dominguez, and
possession of a large capacity ammunition magazine. (ECF No. 18-
7at7T27:51t0 29:22.) . ...

According to the testimony at trial, Plaintiff went into the Store on
July 30, 2014, in the presence of Mr. Darby, the Store’s Owner, and
others, one of vom was James HarristECF No. 185 at 3T80:7

to 82:1; 3T116:5)). Plaintiff pulled a gun out of his bag, and told
everyone to get on the floor.Id(at 3T81:15 to 82:1; 3T116:2)

Mr. Harris was able to escape through the front door, lock it, and go
for help. (d.at 3T81:10 to 82:22.) Mr. Darby ignored Plaintiff's
command to drop to the floor.Id(at 3T115:18 to 116:14.) Plaintiff
responded by putting the gun to Mr. Darby’s head and cocked the
trigger. (Id. at 3T114:2622.) Plaintiff robbed tle occupant®f

the Store. Ifl. at 3T116:15t0 117:6.)

In the meantime, Mr. Harris found Officer Perez nearby and told
him of the armed robbery. Id{ at 3T36:6 to 37:21; 3T82:20 to
84:13.) They proceeded to the front door of the Store, which was
made matly of plextglass. [d. at 3T43:14 to 44:3; 3T44:121,
3T45:16 to 46:2.) As they approached the front door from the
outside, Plaintiff was approaching from the inside, and Officer Perez
saw that Plaintiff had a gun pointed at thenid. &t 3T43:14 to
44:3.) Officer Perez fired two shots at Plaintiff through the door.
(Id.) The plexiglass door did not shattetd(at 3T50:25 to 51%.)
Unbeknownst to Officer Perez, a piece of the bullet hit Plaintiff in
the back when he turned.ld(at 3T6:9 to 70:23.) Shortly after

the shots were fired, Officer Dominguez arrived on the scene and
began to assist Officer Perez in opening the piags door. (Id.

at 3T71:21 to 72:6.) Meanwhile, Mr. Darby saw that Plaintiff had
been wounded, and he enlisted He#p of other occupants of the
Store to attack Plaintiff. Iq. at 3T128:17 to 130:6.) They tried to
wrestle the gun from Plaintiffs handld( at 3T147:1419.)
Plaintiff resisted and moved towards the front door of the Store.

(1d.)

Meanwhile, Officers Baker and Dominguez tried to gain entry to the
Store after Officer Baker fired two shotsld.(at 3T47:3 to 48:19.)
The robbery victims in the Store then successfully tossed Plaintiff
to the ground. I¢.; 3T53:1 to 16.) At this point, Plaintiff shot
Officer Dominguez in the knee.ld() Officer Baker then entered
the Store. Ifl. at 3T161:14 to 20.) After Plaintiff was subdued by



the Store occupants, Officer Baker handcuffed Plaintiffl.) (As
he was walking Plaintiff to a policgar, Baker noticed for the first
time that Plaintiff was bleeding profusely from the backd.) He
put Plaintiff in the police car and began to drive to the hospital, but
on the way, he saw an ambulance and waived down the driver.
(3T164:17 to 166:21.) The EMS driver preliminarily treated
Plaintiff and then transported him to University Hospitald.)
Officer Baker arranged for police escorts and blocked traffic to
expedite Plaintiff's transportation to the hospitgld.) Plaintiff
was dischargeftfom the hospital afor around]6:55 p.m. (Id. at
1T8:17 to 9:4.)

(Aug. 29, 2017 Op. at 2-4, ECF No. 29.)

On August 29, 2017, the Court denib@ Remaining DefendantRule 12(b)(6)motion.
(ECF No. 30.) In so doing, the Cowntpressly notedhat “for the purpose of ruling on Eij
motion to dismissthe Court [could not] considdaeltimony in Plaintiff’'s criminal] trial transcripts
for the truth of the factassertedherein.” (ECF No. 29 at 12.)The Court, however, alsoade
clearthatit could properly consider suctevidencein a “motion for summary judgment under
Federal Rule of Civil Procedure 56.(Id. at 9.)

On July 13, 2018, the Remaining Defendants filed the present Roletighfor summary
judgment (ECF No. 53.) The Remaining Defendants haappendedcopies ofthe above-
summarized transcripte® that motion (SeeECF Nos. 5%, 5314 — 53-17.) The Renaining
Defendantshave also appenddtie following Plaintiff's May 22, 2018 deposition transcript
(ECF 538); a certification fromOfficer Barry Bakerexecuted oduly 12, 2018 (ECF No. 53);

a certification fromOfficer Joao Oliveireexecuted oduly 13, 2018(53-3); relevant portions of
the Newark Police Departmentlly 30, 2018 event chronology report (ECF No-4%3and
documents from University Hospitalhich speak to the medical treatment Plaintiff received on

July 30, 2014. (ECF No. 5B3.) The significance of this evidence is discusisdid.

Plaintiff filed opposition to the present motion on or about September 17, 2@38F No.



58.) Plaintiff's opposition consists solely afBrief (id. at PagelD: 1282)and his Rsponse to
Statementof Material Facts(id. at PagelD: 1303)Plaintiff has not submitted any additional
evidencdor consideration by the CourtPlaintiff's oppositionfails to appropriately dispute or
otherwise credibly challenge the truth of the factual asséions set forth inthe Remaining
DefendantsStatement of Undisputed Material Facts (at ECF No. Fpintiff likewise fails to
“[cite] to the affidavits and other documents submitted in connection witReenaining
Defendants’ summary judgmentjotion” L. Civ. R. 56.1. In other words, Plaintiff does not
meaningfully challenge the significance of the evidentiary materials apgeéadhe Remaining
Defendants’ summary judgment motion and provides no reason for the Court to question the
undisputed nature of the material facts derived therefrom. Indeed, in their lBscén2018
Letter Reply, the Remaining Defendants correctly note that Plairggp®sition consists entirely
of “unsworn, unsupported factual allegations[.]” (ECF No. 59 at PagelD: 1337.)
.  SUMMARY JUDGMENT STANDARD

Summary judgmenis appropriate where “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter off v R.
Civ. P. 56(a). A fact is materialf it “might affect the outcome of the suit under the gyonng
law” anda dispute about a neatal factis genuine “if the evidence is such that a reasonable jury
could return a verdict for the nonmoving partyAnderson v. Liberty Lobby, In&77 U.S. 242,
248 (1986). Disputes over irrelevant or unnecesstagts will not precludehe Court from
granting a motion for summary judgmenid.

A party moving for summary judgment has the initial burden of showing the basis for its
motion and must demonstrate that there is an absence of a genuine issuaaffacteCelotex

Corp. v. Catrett 477 U.S. 317, 323 (1986) A party asserting that a fafis not] genuinely



disputed must support the assertion. by. citing to particular parts of materials in the record,
including depositions, documents . , affidavits or declarations, stipulations (including those
made for purposes of the motion only), admissions, interrogatory answers, or otbealsia
Fed.R. Civ. P. 56(c)(1)(A). After the moving party adequately supports its mokieryurden
shifts to the nonmoving party to “go beyond the pleadings and by her own affidavitsire by
depositions, answers to interrogatories, and admissions on filenatesgpecific facts showing

that there is a genuine issue for trialCelotex 477 U.Sat 324 (internal quotation marks omitted).

To withstand a properly supported motion for summary judgment, the nonmoving party must
identify specific facts and affirnti@e evidence that contradict the moving partgnderson477

U.S. at 250. “[l]f the non-movants evidence is merely ‘colorable’ or is ‘not significantly
probative,” the court may grant summary judgmenkessa v. Omaha Prop. & Cas. Ins. CIR2

F. Supp. 2d 523, 528 (D.N.J. 2000) (quotihgderson 477 U.S. at 24%0)). “If reasonable
minds could differ as to the import of the evidence,” however, summary judgment is not
appropriate. See Andersqrt77 U.S. at 250-51.

“In considering a motion for summary judgment, a district court may not make credibility
determinations or engage in any weighing of the evidence; instead, the nonmaonyig pa
evidence ‘is to be believed and all justifiable inferences are to be drawn in his'fakteirino v.
Indus. Crating Cq.358 F.3d 241, 247 (3d Cir. 2004) (quotidgderson477 U.S. at 255)).In
thatrespectthe Court’sole in deciding a motion for summary judgmensisply “to determine
whether there is a genuine issue for trialkhderson477 U.S. at 249.Ultimately, there is “no
genuine issue as to any material fat# party “fails to make a showing sufficient to establish the

existence of an element essential to that padgise.” Celotex 477 U.S. at 322.



IV.  ANALYSIS
a. Claims Under Section 1983and the Doctrine of Qualified Immunity
(i) 42 U.S.C. §1983
As noted aboveRlaintiff asserts that Newark Poli€fficers JoaoOliveira, Barry Baker,
andRichardPerez usedxcessive forct effectuate his arreandintentionallydelayedhis receipt
of medical caren July 30, 2014.These claims are actionable under federalgavsuant to 42
U.S.C. 81983. Section 1983 provides in relevant part:
Every person who, under color of any statute, ordinance, regulation,
custom, ouusage, of any State or Territory..subjects, or causes to
be subjected, any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and lawall e liable
to the party injured in an action at law, suit in equity, or other proper
proceeding for redress].]

42 U.S.C. § 1983.

To obtain relieunderthis statutePlaintiff must establish(i) thatone of hisights secured
by the Constitution daws of the United States was violated; and (ii) thatwiostion was caused
or committed by a person acting under color of state |8geWest v. Atkins487 U.S. 42, 48
(1988) Graham v. Connqr490 U.S. 386, 3994 (1989)(noting that Section 1983 does not
provide substantive rights; rathérprovides a vehicle for vindicating violations of other federal
rights).

(i) Qualified Immunity

The doctrine of qualified immunity provides that “government officials perfagmin

discretionary funabns .. . are shielded from liability for civil damages insofar as their conduct

does not violate clearly established statutory or constitutional righikioh a reasonable person

should have known.” Harlow v. Fitzgerald 457 U.S. 800, 818 (1982).Thus, government



officials are immune from suit in their individual capacities unless, “taken in thée rfngst
favorable to the party asserting the injury, the facts alleged show the offiteconduct violated

a constitutional right” and “the right wadearly established” at the time of the objectionable
conduct. Saucier v. Katz533 U.S. 194, 201 (2001)Courts may exercise discretion in deciding
which of the two prongs of the qualified immunity analysis should be addressed figgttiof

the circumstances in the particular case at hadarson v. Callaharb55 U.S. 223, 236 (2009).
“If the plaintiff fails to make out a constitutional violation, the qualified immunityingis at an
end; the officer is entitled to immunity.’Bennett vMurphy, 274 F.3d 133, 136 (3d Cir. 2002).

This doctrine “balances two important interestae need to hold public officials
accountable when they exercise power irresponsibly and the need to shielalsofficm
harassment, distraction, and liability when they perform their duties réagbaad it “applies
regardless of whether the government official's error is a mistalevofal mistake of fact, or a
mistake based on mixed questions of law and fadd.’ (internal quotation omitted).Properly
applied, qualified immunity “protects ‘all but the plainly incompetent or those who knbwing
violate the law.” Ashcroft v. alKidd, 563 U.S. 731, 74@011) (quotingValley v. Briggs 475
U.S. 335, 341 (1986)).

For a right to be clearly established, “[tjb@ntours of the right must be sufficiently clear
that a reasonable official would understand that what he is doing violates that r&@gnicier
533 U.S. at 202 (quotingnderson v. Creightgrd83 U.S. 635, 640 (1987))That is, “[tlhe
relevant, dispasve inquiry in determining whether a right is clearly established is whether it
would be clear to a reasonable officer that his conduct was unlawful in ti®situmconfronted.”
Couden v. Duffy446 F.3d 483, 492 (2006):If the officer s mistake s to what the law requires

is reasonable,” the officer is entitled to qualified immunitid. (internal citations omitted).



Further, “[i]f officers of reasonable competence could disagree on thjie] issmunity should be
recognized.” Malley, 475 U.S. at 341 (1986%ee also Brosseau v. Haug&a3 U.S. 194, 198
(2004) the general touchstone is whether the conduct of the official was reasonablena¢ tihe t
occurred) Finally, because qualified immunity is an affirmative defense, the burderwahg
its applicability rests with the defendanSee BeerE€apitol v. WhetzeR56 F.3d 120, 142, n.15
(3d Cir. 2001).

b. Officer Joao Oliveirais Entitled to Summary Judgment Nothing in the

Record Suggests ThatOliveira Was Personally Involved in Plaintiff's
Arrest or Transportation to University Hospital on July 30, 2014

In order for Section 1983 liability to attach‘{@an individual] defendant in a civil rights
actior], thatdefendantimust have personal involvement in the alleged wrongdoirigvancho v.
Fisher, 423 F.3d 347, 353 (3d Cir. 2005)n addition to a defendant’s dirgiateractions witha
civil rights plaintiff, “[p] ersonalinvolvement can be shown through . . . personal direction or of
actual knowledge and acquiescencdd. This means that avil rights defendantay be liable
under Section 1983 if he refuses to intervene when a constitutional violation takesghsce i
presenceand “there is a realistic and reasonable opportunity to interver@mith v. Mesinger
293 F.3d 641, 651 (3d Cir. 2002) (internal quotation marks and citations omitted).

Here, the record evidencenclusivelydemonstrates that on July 30, 2014, Officer Oliveira
“never interacted with Plaintiff= not “during the robbery, his arrest, or his transportation to the
hospital.” SeeOliveira July 13, 2018 Cert. at § 7, ECF No-&&ccordBaker Cert., Ex. IECF
No. 532 (Officer Baker making no reference to Officer Oliveinahis July 30, 2014 incident
repor); Pl.’'s May 22, 2018 Dep. Tr. 857, ECF No. 538 (Plaintiff testifyingthathedid nothave
any direct interactions witBliveira and affirming that “the only reason [he] attached [Ofiicer

Oliveirato the case is because [Plaintiff] believe[d] he wasin the car when [Plaintiff was]



being driven to the hospital.”).)Moreover,there isno record evidencéo suggesthat Officer
Oliveirawas in a position to stop the allegedly unconstitutiaicéd committed bZaptain Perez
andOfficer Bakeron July 30th (SeeAntoine Cert. § 15, ECF. No. 83(counsel for Remaining
Defendantscertifying that Plaintiff“representedduring his depositin] that he would produce
documents indicating [Oliveira’s] involvement in Plaintiff's arrest and medicatrirent,but he
[has]never produced any such documentatiordPl.’s May 22, 2018 Dep. Tr. 56, ECF No-53
8)

In sum, there isnothing before the Court whiclsuggestdhat Officer Oliveira directly
interacted with Plaintiff on July 30, 2014The record is likewise devoid of argvidence
demonstrating that Oliveira washerwise personallyinvolved in Plaintiff’'s handcuffing ofin]
the provision of medical services [to him].” (Defs’ July 13, 2018 Br., ECF Nd.85& PagelD:
1232.) Summary judgmentascordinglygranted in favor of Officer Joao Oliveira on Plaintiff’s
Section 1983 claims SeeBaker v. City of ElizabetliNo.11-36Q 2017WL 4220363 at *7 (D.N.J.
Sept. 22, 207) (“Because Plaintiff has not produced evidence demonstratingtit@atpolice
officers] had any personal involvement in the alleged constitutional violations or were in the
position to stop any allegezbnstitutional violations, Plaintiff's claims cannot stand as to either
[of those defendants).”

c. Captain Perez and Officer Baker'sRespectiveActions on July 30, 2014

The following core facts as flaintiff’'s Section 1983 denial of medical care and excessive
force claims are undisputed: Captain Perez is the individual who shot Plaintiffyd30) 2014
(SeeRemaining Defs.” Statement of Undisputed Material FEGSMF”) | 14, ECF No. 5§
Officer Baker is the individual who handcuffed Plaintiff on that dafiel. at29.) Officer Baker

placed Plaintiff in handcuffafter Plaintiff was shat (See id. Officer Baker then placed
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Plaintiff in a Newark Police Department patrol ead drove Rlintiff away from the Store (Id.
at 130, 31.) Officer Baker thereafter transferred Plaintiff to the ambulance which wéiyna
delivered Plaintiff to University Hospital for medical treatmerftd. at 33-36.)

d. Plaintiff's Section 1983f Excessive Forc&€laims

“A cause of action exists under § 1983 when a law enforcement officer usesséorc
excessive that it violates” the Fourth Amendment’s prote@gainstunreasonablsearchesand
seizurs. Groman v. Twpof Manatapan 47 F.3d 628, 6334 (3d Cir. 1995Jemphasis added)
In that regard“[p] olice officers are privileged to commit a battery pursuant to a lawful arrest, but
the privilege is negated by the use of excessive fordd.”at 634 (citingedwards v. City of
Philadelphig 860 F.2d 58, 572 (3d Cir. 198)). Ultimately,“[a] claim for excesive force under
the Fourth Amendment requires a plaintiff to show that a seizure occurred ant wirzst
unreasonable.”Curley v. Hem 298 F.3d 271, 279 (3d Cir. 2008gealso Graham490 U.S. at
396.

Here, t is undisputed thaCaptain Perez shétlaintiff on July 30, 2014 and that Officer
Baker thereafter placed Plaintiff in handcuff8oth Defendantsherefore undisputedigeized
Plaintiff in a manner which implicates the Fourth Amendmenhénnessee v. Garnet71 U.S. 1,
7 (1985) (“apprehensio by the use of deadly force is a seizure subject to the reasonableness
requirement of the Fourth Amendmeit.Kopec v. Tate361 F.3d 772, 778 (3d Cir. 2004) (a
police officer who “employ[s] excessive force in the course of handcuffingafes| the Forih
Amendment.”). As such, heloneissue that this Court must resolmesummary judgment with
respect to Plaintiffs excessive force claims is whetBaptain Perez andOfficer Baker’s
respective actionsn July 3@ were“objectively reasonable in light of the facts and circumstances

confronting them, without regard to the officers’ underlying intent or motimdti Norcross v.
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Town of Hammontqro4-2536, 2008 WL 9027248, at *4 (D.N.J. Feb. 5, 2008) (qu&@nadpam
490 U.S. at 397).

Resolutionof this issue requires “careful attention to the facts and circumstanfbaspf
particular case, including the severity of the crime at issue, whether the tspepéd] an
immediate threat to the safety of the officers orecdhand whether Hgvas] actively resisting
arrest or attempting to evade arrest by flightGroman 47 F.3d at 634 (quotinGraham 490
U.S. at 396)see also Sharrar elsing 128 F.3d 810, 822 (3d Cir. 1997). Moreover, this
“calculus of reasonableness must embody allowance for the fact that polessoéfie often
forced to make sphsecond judgmentsin circumstances that are tense, uncertain, and rapidly
evolving—about the amount of force that is necessary in a particular situat@raham 490
U.S.at 39697;see also Sharrarl28 F.3cat82021. If there is any evidence in the record which
plausibly suggests thaeither Perez or Bakeacted in an objectively unreasonable manasr
viewed “from the perspective of a reasonable officer on the scene, ratheitthre 20/20 vision
of hindsight[,]” then an award of summary judgment favor of that Defendant would be
inappropriate. SeeGraham 490 U.S. at 3987, Velez v.Fuentes No. 156939, 2016 WL
4107689, at *4 (D.N.J. July 29, 2016)

(i) Captain Richard Perez is Entitled to Summary Judgment on
Plaintiff's Section 1983 Excessive Force Claim; the Record

Demonstrates hat His Useof Deadly Force Against Plaintiff was
Objectively Reasonable Bsedon the Facts Then Known to Him

As noted above, ‘@prehension by the use of deadly force is a seizure subjectEotiréh
Amendment’s]reasonableness requirenidfit Garner, 471 U.S.at 7. “Claims of excessive
force—deadly or net-are analyzed under the Fourth Amendment’s objectivesomableness’
standard.” Gardner v. New Jersey State Polité. 158982, 2018 WL 5342715, at *9 (D.N.J.

Oct. 29, 2018) (citingsraham 490 U.S. at 395pccordJohnson v. City of Philadelphi&37 F.3d
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343, 349 (3d Cir. 2016) (“the ultimateand only—inquiry” in deadly force cases is whettike
officer’s actions were objectively reasonabl8ott v. Harris 550 U.S. 372, 383 (200f@ame)

The Court finds that Captain Perem'se of deadly force to effectuate Plaintiff's arrest was
objectively reasonablin light of the particular circumstances of this cas&he following
undisputed facts are materialthis conclusion: OnJuly 30, 2014, at or about 3:00 p.m., Plaintiff
entered thé&tore, brandished a firearm, and proceeded to rob the occupants of the Store. (SUMF
11 £2, ECF No. 54) At that time, Captain Perez was driving his police vehicle near the vicinity
of the Store. $eeDec. 7, 2016 Crim. Trial. TB6 (Perez’s testimor)y ECF No. 5315.) One of
the individualsvho wasinside the Store during the robbgdames Harris, escapedSUMF at |
9.) While Perez wasitting at a red lightMr. Harrisapproache®erez’s vehicland advisethim
that a robbery involving one suspend multiple victims was being committedidethe Store.
(SeeDec. 7, 2016 Crim. Trial. Tr. 387 (Perez’'stestimony) id. at 8384 (Harris’s testimony))
Captain Pereand Mr. Harrighen headed to Store’s entrance&SUMF at § 11.)

Shortly tereafterPlaintiff — who wasthen holdinga firearm in his hane attempted to
exit the Store. (Id. at§ 8.) At that time,Captain Perenbserved — through plexiglass door
that Plaintiff was brandishing a gas he attempted to flee apefceived that Plaintifivas pointing
that gunin his and Mr. Harris’s directian (Id. atf 12.) Perezresponded by firing two shots at
Plaintiff in quick succession (Id. at  13) A piece ofPerez’ssecond bullet hit Plaintiff in the
back. (d.atf14.) Captain Perez stopped shooting as soon as he realized Plaintiff vedasgetre
back inside the store.Id¢ at 1 15 From the time Plaintiff reached tpéexi-glassdoor with gun
in hand to the time Plaintiff began retreating back intoStoee was‘[three] seconds at most.”

(Id. aty 16.; Pl.'s May 22, 2018 Dep. Tr. 35, ECF No.&%B-
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These undisputed facts find ample support in the recdrdr example at Plaintiff's
criminal trial, Captain Pergarovided the following relevaréstimony
| exited my car. |took out my service weapon and . . . had it pointed
down. [A]s | approached the [Store’s] door, thathen | saw
[Plaintifff coming towards the door. | could see him clearly
through the door thide had a handgun, a Glock in his hands. |was
in immediatefear that he was going to kill me, so | fired.fired
from low ready the first shot. Then | canp and | fired a second
shot, [while] he was turning, but he still had that weapon in his hand.

And then after that | cddn't take anymore shots because he
retreated inside.

(Dec. 7, 2016 Crim. Trial. Tr. 43, ECF No. 53-15.)

Lloyd Harris’strial testimonyfully corroborates Perez’'s accouwftthese events (Id. at
82-84 (testifying, among other things, that kaw Plaintiff holding a gun wher€Captain Perez
discharged his weapon and that Perez pushed Mr. Harris to the ground just before his fire
service weapoy) This testimony- and the other facts of record detailed abewdemonstrate
thatas Captain Perez apprbad the Storgvith Mr. Harris he understood that an armed robbery,
i.e., a crime of great severityjasbeingcommitted therein. There isalsono dispute thaCaptain
Perez correctlpbservedhatPlaintiff was holding a guas he attemptetd leavethe Store? The
facts of record likewise demonstrabatit was only afteCCaptain Pereabserved tatweapon that

he —in the span of three seconddired two shotsat Plaintifft. The foregoingfacts show that

2 During his depositionPlaintiff invoked his Fifth Amendment privilege against self
incrimination when asked ifewas armeavhenCaptain Perez shot him(SeePl.’sMay 22, 2018
Dep. Tr. 3944, 8485, ECF No. 538. Plaintiff's invocation of the Fifth Amendment in response
to those inquiriesloes not preclude the Court fraimding that the undisputed facts of record
demonstrate that Plaintiff was armed wi@aptain Perez shot himSee SEC v. Chester Holdings,
Ltd., 41 F.Supp.2d 505, 525 (D.N.J.1999) (“Invocation of srf@fth Amendment privilege in
civil cases, either in depositions or at trial, permits an adverse infei@beedrawn against the
party invoking the privilege.” (citingBaxter v. Palmigianp425 U.S. 308, 318 (1976)accord
SEC v. Cooperl42 F. Supp. 3d 302, 312 (D.N.J. 2015)he adverse inference here is that
Plaintiff was in fact armed.
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Perez was objectely reasonable in his belief that Plaintiff posed an immediate thréé safety
—as well as the safety of Lloyd HarrAsand that his use afeadlyforce in thistense, uncertain,
and rapidly evolvingituation was reasonable under the facts asdrme uhderstood themSeeg

e.g, Gardner 2018 WL 5342715, at *123 (the Constitution does not require [a police officer]
to wait to find out if hdis] the target of . . . gunfire before he may act on his reasonable batief th
he and others are in danggr Plaintiff fails to identify—and the Court has likewise been unable
to independently able to locatearyfacts in the record which undermine this conclusion.

In light of the foregoingCaptain Perez is entitled to summary judgment on Plaintiff's
Section 1983 excessive force claingeePlumhoff v Rickard 572 U.S. 765, 768014) police
officers whofatally shot a fugitive whom tlyereasonably believed was “intent on resuming” a
chase that “pose[d] a deadly threat for others on thée wek entitled to summary judgmenh
excessive force claim becaubefacts of record demonstrated that the police acted reasonably in
using deadlyorce to end that and thus, their actions did not violate the Fourth Amendment; those
same facts demonstrated that those officeese “in the alternativg]” entitled to qualified
immunity); see alsaConde v. City of Atlantic City293 F. Supp. 3d 4930506 (D.N.J. 2017)
(finding, as a matter of law, thafficer whoshot suspect in the batkice ard fired a third shot
that missedacted in an objectively reasonable manner, notwithstandingséivaral witnesses
indicatedthat both of thesuspecs hards wereraised in the aiwhen he was shdiecauséthe
undisputed evidence show]etttlat at the very least, the possibility existed for [the suspect] to
reach into his waistband, wledthe officer] and others state he holstehis weapon.”)seealso
Gardner v. New Jersey State Polité. 158982, 2018 WL 5342715, at *423 (D.N.J. Oct. 29,
2018) (suspect’assertiorthat his back was to police and his hawereraised whepoliceofficer

fired did not preclude court from finding, as a mattela®@f, that“it was objectively reasonable
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for [that officer] to believe that his use of force was necesgagtordBennett 274 F.3dat 136
(“If the plaintiff fails to make out a constitutional violationthe officer is entitled to immunity)”’
(i) Officer Barry Baker is Entitled to Summary Judgment on

Plaintiff's Section 1983Excessiva~orce Claim; No Record Evidence

Suggestshat Baker’'s Handcuffing of Plaintiff Violated the Fourth
Amendment

The Supreme Court has explained that making an arrest “necessarily carriésthath
right to use some degree of physical coercion or threat thereof to effe€itham 490 U.S. at
396; see alsd-erence v. Twp. of Hamilto®38 F.Supp.2d@85, 809(D.N.J. 2008)holding that
some physical contact, alone, by police during arrest insufficient to shogsescéorce because
“[w]ere it otherwise, police officers might have to rely on verbal instructadose to effect an
arrest for fear of section 198&hility”). Indeed “[i]f an officer has probable cause to believe
that an individual has committed even a very minor criminal offense in his presencey,he ma
without violating the Fourth Amendment, arrest the offendekfivater v. City of Lago Visid3
U.S. 318, 354 (2001).Ilt accordingly follows that iable Section 1983 excessive fordaims
based on handcuffing are the exception, not the r@leeKopeg 361 F.3d at 777 (disavowing
any notion of “open[ing] the floodgates to a torrent of handdaihs.”); see also Leibner v.
Borough of Red Bank Police DegpNo. 124104,2013 WL 1065927, at *1t4.26(D.N.J. Mar. 12,
2013)(delineating thdacts necessary to prevail on an excessive force claim based on handcuffing
and detailing theextreme facts irKopecwhich supported such a claim)Ultimately, “[t]he
unreasonableness of handcuffing requires some indication that it was done umiheagssa
excessively.” GrahamSmith v. Wilke®arre Police Defi, 739 F. App’x 727, 732 (3d Cir. 2018).
In analyzingsuch a claim, the Court considers the totality of the facts, including whether the

arrestee was inbvious pain or visible discomfodt the time he was handcuffeahd whether
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there were anyesulting injures or necessary medical treatmenBiles v. Davis427 F.3d 197,
207-08 (3d Cir. 205).

Here, Plaintiff claims that Officer Bakes liable under Section 1983 becauseused
excessive force when he placed Plaintiff in handcuffs on July 30, 28i#nmary judgment is
granted in favor of Officer Barry Baker d@his claim because thers no evidence in the record
which indicates that it wamproper forBakerto handcuff Plaintiff or that Beer utilized excessive
force when he placed those handcuffs on Plaintiff. The following undisputed factstsigpor
conclusion: Officer Baker arived at the Store with the understanding thatoéent felonyhad
just been committed there.Sde e.g, SUMF { 23ECF No. 54 accordBaker Cert., Ex. 1ECF
No. 532.) Officer Baker did not arrive at the Stowatil after Plaintiff had been subdued by
Captain Perez and Plaintiff's robbery victim¢ld. at{ 25; accordBaker Cert., Ex. 3 Upon his
arrival, Baker “found Captain Perez standing over Plaintiff with a gun trained on Plawttife
Plaintiff lay on the ground.” Ifl.) Officer Baker then proceeded to handcuff Plaintiffd. at
29.) There is no indication that Baker placed the handcuffs on Plaintiff in a manner winseld ca
him anyphysical discomfort, much lesssulted in permanent injury Rlaintiff. (Seee.g, id. at
1 38;accordAntoine Cert., Ex. H (copies of relevant portions of University Hospital's July 30,
2014record$, ECF No. 5313.) The undisputed facts further show thethee time Officer Baker
placed handcuffen Plaintiff, he was unaware that Plaintiff had been shdd. af 19 2627,
accordBaker Cert., Ex. ) Indeed, “Plaintiff never advised Officer Baker that he had been shot[]
while Plaintiff was being handcuffed” and “never complained about any pain from steong
(Id. at 11 2728.) It was onlywhen Baker placeélaintiff in a patrol carafter Plaintiff was
alreadyin handcufs§, that Officer Baker noticed Plaintiff was bleedifrgm his backand learned

that Plaintiffhad been shot. Id. at § 3Q accordBaker Cert., Ex. 1.)
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These undisputed factsnoway suggedhat it wasmproperfor Officer Baker tchandcuff
Plaintiff or thatBaker otherwisauitilized excessive forc® effectuate tk arrest Plaintiff has
therefore failed to presefisufficient evidence to establish a dispute as to the excessiveness or
unreasonableness [@aker’'d handcuffing of him, ang there [accordinglygxists no question of
fact for a jury to decide. GrahamSmith 739 F. App’xat 732 accord Leibner, 2013 WL
1065927, at *11 n.26 (dismissing excessive force claim wHaeeritiff [failed to allege}that he
was in obvious discomfort or paduring handcuffingthat he sustained any injuries other than
‘marks; or that le needed treatment for any complications relating to his being hand®uffed
Summary judgment ithereforegranted in favor of Officer Barry Baker on Plaintiff’'s Section 1983
excessive force claim.GrahamSmith 739 F. App’x at 73383 (@ffirming entry of summary
judgment on excessive force handcuffing claim because plaintiff feolgaesent “sufficient
evidenceestablish a dispute as to the excessiveness or unreasonablempediseobfficer's
handcuffing and additionally affirming district court's finding that officer was entitled to
qualified immunity because plaintitiled to “establish[] the violation of any of her constitutional
rights by [that officer’s] reasonable use of force).

e. Summary Judgment is Granted onPlaintiff's Section 1983Delay of

Medical Care Claim; No Record Evidence Suggests that Any dhe

Remaining Defendants Acted with Deliberate Indifference to Plaintiff's
Serious Medical Needs

Government officials are required poovideappropriatanedical care to injured arrestees
in their custody Conde 293F. Supp. 3d at 506 The deliberate indifference of police officers
to the serious medical needssoich arresteésconstitutes the unnecessary and wanton infliction
of pain proscribed by the Eighth Amendmentld. (citing Estelle v. Gamble429 U.S. 97, 104
(1976) (internal quotations and additional citations omittedThe Eighth Amendmens

deliberate indifference standard, applies, through the Fourteenth Amendmentjntdf 'Bla
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Section 1983delay of medical carelaim. Id. (applying that standardto claim that law
enforcement officials deniealppropriatemedicalcare to arresteafter he was shot twice in the
back by a police officer)Suarez v. City of Bayonn&66 F.App’'x 181, 187 (3d Cir2014)
(applying deliberate indifference standard tareestee’s denial of medical caskaim); accord
Smith v. Gransderb53 FApp'x 173, 177 (3d Cir2014) (“[d]eliberate indifference to the medical
needs of arrestees violates their Fourteenth Amendment right to due prosessloCity of
Revere v. Massachusetts Gen. Ho4p3 U.S. 239, 244 (1983) (noting that “the due process rights
of a person [who was injured while being apprehended by the police] are at |lgeeshtass the
Eighth Amendment protections available to a convicted prisoner”).

In accordance with the foregoinglaintiff will prevail on his Section 1983 delay of
medical care claironly if he carprove that his medical needs were “objectively serious” and that
the Remaimg Defendantexhibited “deliberate indifference” those needs.Monmouth County
Correctional Inst. Inmates v. Lanzar834 F.2d 326, 346 (3d Cit987) (citingEstelle 429 U.S.
at97), Conde 293 F. Supp. 3dt506 (same) Obijectively ®rious medicaheedsinclude,inter
alia, “onds] that [are] so obvious that a lay person would easily recognize the necessity for a
doctor’s attentiof]” Atkinson v. Taylqr316 F.3d 257, 2723 (3d Cir. 2003) (internal citations
omitted) For purposes of the present summary judgment motion, the Court accepts that
Plaintiff's medical needs on July 30, 2014 were “objectively serious.”

The Courtnonethelesgrantssummary judgmenbn Plaintiff's Section 1983elay of
medical care clainbecause nothing in the record suggests that any of the Remaining Defendants
intentionally delayed medical treatment or otherwise acted with deliberateeredife to
Plaintiff's serious medical nesdon July 30th Initially, the Court noteshat the sole factual

allegationas tothisclaim is thathe Remaining Defendantgentionallytook a circuitous route to
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University Hospitato delay medical treatmeta Plaintiff for the injurieshesustained on July 30,
2014 (See€Pl.’s May 22, 2018 Dep. Tr. 60, ECF No-83 The evidence of record conclusively
demonstrates th&fficer Bakeris the only Remaining Defendant whad any involvemenin
transporting Plaintiffon that date Thus,at the outset, summary judgmennt this claim as to
Captain Perez and Officer Oliveirst appropriatebecausat is undisputed thateither of these
Defendants had “personal involvement” in the transportation of Plaintiff fromSthee to
University Hospital. Evanchg 423 F.3dat 353.

The following additional undisputed facts are material to the Court’s conclusian
summary judgment ialsoappropriateasto Officer Baker: Plaintiff entered the Stow or about
3:00 p.mand washotby Captain Perez shortly thereafte(SUMF {{L-2, ECF No. 54) Officer
Bakerdid not know that Plaintiff had beeshotwhen hesubsequently handcefd Plaintiffand
removed him from the Store.ld(at 1 2930.) It was only wherOfficer Bakerplacal Plaintiff
in the back of a patl carthatBaker“noticed for the first time that Plaintiff was bleeding profusely
from the back.” Id. at {1 30 accord Baker Cert., Ex. 1IECF No. 53.) In response to this
discovery,[Officer] Baker immediately set about driving Plaintiff to the hospital in g car
at about 3:10pm, rather than waiting for an ambulancéd: a{ § 31 accordJohn<Cert., Ex. AA
(relevant portions of Newark Police Departmedigy 30th event chronology report), ECF No.
534 at PagelD: 709. At 3:13 p.m., while on the way to the hospital, Officer Baker flagged down
an ambulance, arttelpedtransfer Plaintiff to that vehicle for preliminamyedicaltreatment (Id.
at 11 3334; accordBaker Cert., Ex. 1Antoine Cert., Ex. H, ECF No. EB3 at PagelD: 94)p
Officer Baker thereafter arranged for police escorts #edblocking of traffic to expedite
Plaintiff's transportatiorio the hospital. I¢. at 35 accordBaker Cert., Ex. ) Plaintiff was

admitted tdJniversity Hospital’'s emergency dapment at 3:28 p.m. Id. at 42 but seeAntoine
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Cert., Ex. H at PagelD: 944 (indicating that Plaintiff arrive@mergency room at 3:25 p.nm.).
Plaintiff wasready to balischargd from UniversityHospitaljust overthree hours lateat 6:45
p.m. (Id. at T 43 accord Antoine Cert., Ex. H at PagelD: 94Bonfirming same and further
showingthat Plaintiff was formally discharged at 7:05 p.jn.)

These undisputed facts demonstrate tkdficer Baker responded promptly and
appropriately upon learning that Plaintiff had been shot. Inde#iter Bakerbegan driving
Plaintiff to University Hospitalt 3:10 p.m.j.e., within ten minutes, at mostf Plaintiff being
shot At 3:13 p.m.j.e, three minutes aftddaker beganlriving Plaintiff from the StoreRlaintiff
was transferred from Baker’s vehicle ttee passingambulancewhich Baker flagged down, at
which pointtrained medical personnel began treating Plainiiffigsries Officer Bakerthereafter
ensured thathe ambulance carryiriglaintiff promptly arrived atniversity Hospitathroughthe
use ofpolice escortandby blockingtraffic. The recoratonclusivelyshowsthat Plaintiff arrived
at University Hospital for treatmemio later than 3:28 p.mi,e., within 28 minutes, at most, of
being shat This undisputed timeline of evenits no way suggestthat Officer Baker or any
member of the Newark Police Department, for that mateerted with deliberate indifference to
Plaintiffs medical needsparticularly where those injuries, while apparently quéegious,
ultimately required Plaintiff to bedspitalized for just over three hoursSee Conde293 F. Supp.
3d at 50708 (summary judgment awarded on deliberate indifference to medical needs claan whe
undisputed facts showed that victwmo was fatally shot by policevas on his way to a hospital
in an ambulance within seven minutes of being.8natennings v. Fettermad 97 F. App’x 162
(3d Cir. 2006) &ffirming summary judgmerih favor of two police officers oplaintiff's claim

thattheydeliberately delayed medical treatment for two hdaécausehe uncontrovertetrecord
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evidence showed th§laintiff] was medically treated at the scene for his injuries, initially by a
firefighter. . ., and later by a second ambulance which had been €alled

In addition, the record is devoid of evidwhich suggestthatanyof Plaintiff’s injuries
on July 30th wer¢he result oBaker’salleged delayn providingmedical carer thatPlaintiff's
condition worsenetlecause of that unsubstantiatiethy. Thatconsideration provideadditional
support for the Court taward summary judgmeim favor of Officer Baker SeeBocchino v.

City of Athantic City, 179 F. Supp. 3d 38406 (D.N.J. 2016)fact that“[p]laintiff has provided

no evidence that any delay or denial of medical care ‘exacerbated his medical opodiiged
infection, or otherwise subjected him to an increased risk of haupporedsummary judgment
on plaintiff's denial of medical care cla)nfcitations omittel} see alsaHorvath v. City of New
York No. 126005, 2015 WL 1757759, at *6 (E.D.N.Y. Apr. 17, 2DXBranting summary
judgment onplaintiff's denial of medical care claim where plaintiff “offer[ed] evidence of a
number of injuries resulting from [an] alleged assault[,]” but made “no attengannec{those
injuries] to the alleged delay in medical attention”)

As the foregoing demonstrateélere is no record evidence which suggests that any of the
Remaining Defendants intentionally delayed medical treatment to Plamtififierwise acted with
deliberate indifference to Plaintiff’'s medical needs on JulyZll4in a manner giving rise to
Section 1983ability. The undisputed facts of recarsteadshowthat Officer Barry Bakel,e.,
the only Remaining Defendant who had personal involvement in the provision of medical care t
Plaintiff on July 3@h, responded promptly and appropriately upon learning that Plaintiff was shot
Summary judgment is accordingly granted in favor of all Remaining Defendantsaiotiffd
Section 1983 delay of medicare claim. See BennetR74 F.3dat 136 (“If the plaintiff fails to

make out a constitutional violation .the officer is entitled to immunity).”
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f. Summary Judgment is Granted on Plaintiff’'s Parallel State Law
Excessive Force and Day of Medical Care Claims

Section 1983’s state law counterpére New Jersey Civil Rights Agirovides, in relevant
part, that:
Any person who has been deprived of any substantive due process
or equal protection rightgrivileges or immunities secured by the
Constitution or laws of the United States, or any substantive rights,
privileges, or immunities secured by the Constitution or laws of this

State . . . by a person acting under color of law, may bring a civil
actionfor damages and for injunctive or other appropriate relief.

N.J.S.A. § 10:62(c).

The language of NJCRA 8§ 10Z&c) mirrors the language set forth in 42 U.S.C. § 1983.
That is becausgNJCRA] was intended to serve as an analog to 42 U.S.C. § 198%; designed
to ‘incorporate and integrate seamlessiith existing civil rights jurisprudence. See Slinger v.
New JerseyNo. 075561, 2008 WL 4126181, at *5 (D.N.J. Sept. 4, 20a8)d on other grounds
366 F. Appx 357 (3d Cir. 2010) In otherwords “[c]ourts have repeatedly construed the NJCRA
in terms nearly identical to its federal counterpart: Section 19&hapman v. N.JNo. 084130
2009 WL 2634888, at *3 (D.N.J. Aug. 25, 20@6eixing Newport v. Fact Concertg53 U.S. 247,
259-261, (1981)Allen v. Fauver167 N.J. 69, 74 (N.J. 2001))

As the aboveited cases suggestet Court’sforegoinganalysisregarding the viability of
Plaintiff's federal section 1983 claims against the Remaining Defendantssapjtheequal force
to Plaintiff's parallel state law claims under NJCR&ee Trafton v. City of Woodbur§99 F.
Supp. 2d 417, 443-44 (D.N.J. 201Gpardner, 2018 WL 5342715, at *13edges v. Musc@04
F.3d 109,120 n.12(3d Cir. 2000)(concluding that New Jersey’s constitutional provision
concerning unreasonable searches and seizures is interpreted analogously Raurthe

Amendment)Bayette v. Ric¢id89 F. App’x 540, 543 n. 2 (3d Cir. 2018j}ilizing same analysis
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for NJCRA and Setion 1983denial of medical care clainisecausehe test for cruel and unusual
punishment under the New Jersey state Constittisogenerally the same as that applied under
the federal Constitutiofi.) (citation omitted)Pierce v. Cherry Hill Twp.No. 096487,2013 WL
3283952, at *11 n.15 (D.N.J. June 26, 2013) (notingttieat[New Jersey] Legislature anticipated
that New Jersey courts would apply the vestablished law concerning the affirmative defense
of qualified immunity in adjudicating damage claims under the [New JelisdyR@jhts] Act.”)
(citing Ramos v. Flowerss6 A.3d 869, 876 (N.JBuper.Ct. App. Div. 2012)). It accordingly
follows that simmary judgment on Plaintiff's NJCRA excessive force and delay of medieal ca
claimsis grantedin favor of all Remaining Defendantsased orthe same factual and legal
considerations detailed abovewhich support the Court'saward of summary judgment on
Plaintiff's parallel federaSection 1983 claims.
V. CONCLUSION

For the foregoing reasoniie Remaining Defendants’ motion for summary judgment is
granted. There is no genuine dispute of material fact precluding summary judgmendditior,
and alternately, because there were no constitutional violations, the Remagfeng@nts are also
entitled to qualified immunity. All remaining claims against aRemaining Defendants are

dismissed with prejudice. An appropriate Order accompanies this Opinion.

Date:January 24, 2019 s/ John Michael Vazquez
At Newark, New Jersey JOHN MICHAEL VAZQUEZ
United States District Judge

24



