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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ANNAVIL SIRQOY,
Civ. No. 2:16ev-04523CLW

Plaintiff,

V. OPINION & ORDER

JOBSON HEALTHCARE INFORMATION
LLC and JEFF LEVITZ

Defendans.

CATHY L. WALDOR, U.S.M.J.:

Before the Court is the motion of Defendants Jobson Healthrdarenation, LLC (“JHI”)
and Jeff Levitz (“Levitz”) for summary judgment against Plaintiff Annavilo$ (“Siroy”)
pursuant to Federal Rule of Civil Procedure (86otion for Summary Judgment, ECF No. 28).
this diversity action, Siroy brings employmetdims of discrimination, hostile work environment,
and retaliation in violatioof the New York State Human Rights L&Wew York State Executive
Law § 296 (“NYSHRL") and New York CityjHuman Rights LawyNew York City Administrative
Code § 8107)(“NYCHRL”). The Court declined to hear oral argument pursuant to Federal Rule
of Civil Procedure 78, and for the reasons set forth beldsfendants’Motion for Summary
Judgments GRANTED.

FACTUAL AND PROCEDURAL HISTORY

JHI is aDelaware limited liability company with its principal place of business isttte
of New York that provides national health information and marketing servic&Somphint
(“Compl.”) 11 68 (ECF No. 1, Exh. A) Levitz is a resident of the state of Georgia and an
employee of JHI as Senior Vice President of Operations. (Compl. 1%).10-

Siroyis aFilipino-American femalevhoresides in Hudson County, New Jerg&ompl.
15.0nApril 1, 2012 Siroycommenced employment with Ji¢larninga base salary &75,000
a yearas an Email Marketing Manager under the supervisiopewitz. (Compl. 9 1445, 19
Employment Agreemerit 5 (ECF No. 28-3, Exh. W)).
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A. Discrimination and Hostile Work Environment

Siroy alleges that as a result of her race and gender she faced discriminatiok thtaivor
led to a hostile work environmer@pecifically,she alleges that sh@:) wasnot promotedCompl.
130); (2)was excluded fromompanywide salary increasdkl. 1 31) (3) was required to manage
an excessive workloadd( § 39); (4) did not receive proper trainirfBlaintiff's Deposition
Transcript(“Pl. Dep.”) at 217 (ECF No. 28-4, Exh. Y)); (5) did not receive a stipend fowtk
she put in overtimgld. at 214);and (6)was reassigned ta cubicleaway fromthe window, a
cubicle that was then given to a more recently employed white fedalat 106102). Siroy
furtherclaims that this discriminatory behavicreateda hostile work environment, in which she
suffered emotional distress from feelifgmiliated, degraded belitled, embarrassed, and
victimized ultimately leading to her constructive discharge in April 2015. (Compl. 1 59, 72-74).

1. Failure to Promote

Siroy claims that JHI failed to promote her during her almost three yearscamntipany
because of her race and gend€@ompl. T 30. In her Complaint, Siroy asserts thathite male
employees at JHI were promotafter asimilar durationof employmentDmitri Veinberg was
promoted within twenty months of commencing his employmBEmbmas Laauwe was promoted
in less than three yearBruce Birtwell was promoted in one year; and Joshua Wasserman, who
was hired at the same time as Siroy, masnoted during Siroy’s employment at J&@ompl. 1
34, 36, 4245). Siroytestified that she wasmaware of availableromotions and thus never applied
for one.(PIl. Dep. at 13p Still, Siroys expectation wathat if she “demonstrated [her] skill set
and [she] showed [her] ability to help all different departments,” she would be aedside a
promotion, which she claims she was not. (Pl. Dep. at 129).

Defendants JHI and Levitz offer&iroy thenew position of Digital Marketing Manager,
a positiorthat was allegedlgreated specifically for her as a way to address the concerns she raised
about her workloadDeclaration of Jeff Levitz (“Levitz Decl.”§{ 56(ECF No. 282); PI. Dep.
at 327. Levitz maintairs that Digital Marketing Manager was a more senior position to her
currently held positiothatalso offered her more mongy.evitz Decl. 156-61).However, Siroy
testified that she felt this was a bilatemavethatdid notoffer room for growthand ulimately
declinedthe offer.(Pl. Dep. at 325-26).



2. Companywide Salary Increases

Siroy alleges that she was not provided with salary incréages compared with other
similarly situated employedmcause of her race and gent@ompl. § 31PI. Dep. at 27 Siroy
furtherexplaired in her deposition testimony that the employees she was referwegttOmitri
Veinberg and everyone else who got a salary increase company{i#Atdedep. at 27 Beyond
this claim, Siroy admits in her testimpthat she does not know for certain whether Veinberg or
anyone else actually received a companywide increasedoes she proffer any evidence to
support her assertionisat these increases occurr@el. Dep. at 272 The only evidence offered
by Siroy to showthat the increases occurresdhertestimonythat an email sentto employees
announce@ companywide salary incredse employees whmetcertain criterial) the employee
did not receive a promotio2) the employee isot on a commission plan; and 3) the employee
was employed for a specific time ran¢fel. Dep. at 186).

Siroy’s employment agreement with JHI provided for yearly salargasas, which she
did receive butshe claims that despite meetaifthe criteia in the email, she was excluded from
two companywide increase§Employment Agreement § 5 (ECF No.-28Exh. W); PI. Dep. at
16869; 18587)). Siroy maintains that the companywide salamgreasesand the increases
provided by her employment agreemargseparate and that nothing in the agreemestiudes
herfrom receiving theadditionalcompanywidesalary increasgld. at 187. According to JHI's
CEO, Jeff MacDonald, JHI did not provide salary increases to any employee recendisuy
increases pursuant to an employment agreertieatlaration of Jeff MacDonald ftacDonald
Decl.”) 1 21(ECF No. 28-3)).

3. Excessive Workload

In her Complaint, Siroy claimthat she was “overloaded with wgtlgenerating client
reports by manual data ent(@ompl. § 39. The manual process was apparently so onerous that
it would take Siroy multiple days to complef.). Beginning inOctober 2014, Siroy and Levitz
exchangd emails about managing her worklodtlevitz Decl. § 50 Exh. J(ECF No. 282)).
Defendantsillegedlyresponédby creating the new position of Digital Marketing Managérich
Siroydeclined. Levitz continued to speak to Sinap January 201&bout managing and reducing
her workloadand started looking to bring oa new staff member that could assume Siroy’s
responsibilities of manually generating client repafitevitz Decl. 67-69) This position was
eventually filled in March 2015Levitz Decl. § 70.



As further evidence of discriminatio8iroy alsocassertghat the manual reporting could
have been automated, but Dmitri Veinberg refused to create an automated progiaenjtand
permited him to do so. (Compl. § 38-3Biroyfurthertestified that Levitz would assign her the
work that Veinberg declined to work on. (Pl. Dep. at 144).

4. Failure to Train

Siroy testified in her deposition that she did naceive training to handle personally
identifying information which by the end of her time at JHI, wa®at80% of her workloadPI.

Dep. at 225 Siroy claims a pattern of providing training in a discriminatory maandidentifies
other minority employees who did not receive training, while white employeefidlict 169,
216-17, 225. According to Levitz,JHI provides training to all employees that requesin
personally identifying information(Levitz Decl. { 9). Siroy admits shenever asked for such
training. Plaintiff's Responsive Statement of Material Facts in Opposition to Defehdrares
56.1(a) Statement (“Pl. SMF”) at 164 (ECF No. 32-5)).

5. Stipend/Overtime

Siroy also claims that sttd not receive any overtime or stipend when asked to perform
additional work,while white male and female employees did. Siroy ideuwtifieother minority
female who she believasas alsodenied overtime(Pl. Dep. at 216 Levitz explaired in his
Declardion that JHI had a policy of providing stipends to employees whose job duties included
deployment of marketing emails and required them to be “on call” after 5:00 P.M. to handle
emergency issuefl.evitz Decl. § 8386). Levitz claims that only this limited group of employees
whowasentitled based on this criteriovasgiven stipendand that the other minority female that
Siroy identifies did notneet these criterigld.  88. Siroy testified thatvhile she did perform
work after 5:00 P.M., she did not have to respondiemts afterthat time (Pl. Dep. at 106).

6. Reassignment of Cubicle

Finally, Siroy allegesthat JHIreassignedher cubicle away from a window and gave her
old window cubicle to a newly hired white female despite Siroy’s seni¢RtyDep. at 10102).
Siroy also claimed that other employees who belonged to protected classedssaenoved away
from the window.(PIl. Dep. at 102203) While Siroy admits thathereis no written policy
concerning who receives a cubicle atvendow with a view, Siroy testified that there was a
“company culture” that effectively adoptékis policy.(ld.). Levitz claims that JHI moved the

location of Siroy’s cubicle, along with theibicle of a white male, away from a window with a



view because JHI's Alert Marketing Department production group grew ldhdvdnted to
organize the production employees’ work spaces into one area of the aiizéz Decl. T 9).

B. Retaliation

On January 12, 2015, Siroy filéher first formal internal complaint of discrimination.
(Internal Complaintat 2 (ECF No. 282, Exh. T)). Thenon February 112015, Siroy filed a
complaint with the EEOQEEOC Charge dbiscrimination(ECF No. 284, Exh. BB). After the
filings, Siroy claims that shbegan to experience retaliation by the Defendants, which ultimately
resulted in her constructive termination on April 1, 2qCampl. 1 56, 59Letter of Resignatio
(ECF No. 282 Exh. U)). Specifically, Siroy claimshat (i) her workload increadg(ii) she was
wrongly accused of insubordination; (iii) she was excluded from team meetujigsibg in early
2015; (iv) her norcompete agreement with JHI was enforced ag&ieswhen she applied for a
job at WebMD Health Corp.while similar norcompetes were not enforced against other
employees.

1. Increased Workload

In her Complaint, Siroy alleges that her workload increased as a reseittfoing
formal complaints of discriminatian(Compl. § 58). She does not quantify or explain in any
other way how it increased in her Complaint, but in her deposition, Siroy testifiedtédrat
January 2015, more reports were needed from her. (PIl. Dep. at 348). Stéssapecause
more requestsvhich are client drivergame in(Id.).

2. Accusation of Insubordination

Siroy also claims that she was accusethsdibordinatiorby Levitz after she submitted
her first formal internal complaint of discriminatiom January 12, 2015. (Internal Complaint
3). The accusation was sent in an email to Siroy on January 11, RDL3 gvitz was allegedly
responding t@ miscommunic&n between Siroy and another employee, in which Siroy
seemingly refused to do a work assignment. (PIl. Dep. at 238-39).

3. Exclusion from Team Meetings

After she fileda Charge of Discrimination with the EEOC, Siroy alletied she began
to beexcluded from team meetind®l. Dep.at 34950). These team meetings were allegedly
with the circulation teammwhich she was not a part of but with which she would sometimes assist
and attend meeting@d. at 50. However,according to Siroypnce she made her complaift o

discrimination,she was no longer invited to those team meetihg3. She was unable to say



what the substance of the circulation team meetings were that she was excludedwimther
they had anything to do with her job dutiessponsibilitiesor previous times of assistarsgch
that she would have been invited were it not for her complaldts. (

4. Non-Compete Clause

Siroy’s Employment Agreement included a mmmwpete clause, which Siroy claims
was enforced after hemployment with JHI concluded because of her complaints of
discrimination.On or around March 12, 2015, Siroy applied for a position with WebMD. (PI.
SMF 1 179). On May 20, 2015, WebMD requested to review a copy of Siroy’s Employment
Agreement with JHI before it extended to Siroy an offer of employment as gyemaridProduct
Marketing Operations & Analytics of WebMD’s Medscape busin@gs.ff 190, 193). WebMD
then gave Siroy a waiver to provide JHI, which requettadJHI waive th&mployment
Agreemetis restrictive covenant against competitiola. [ 192). On May 26, 2015, Siroy
submitted the waiver request to JHI, and on May 27, 2015, JHI sent Siroy an emaiingfoem
that itwould not enter into such a waiver with respect to the position offered by WelbdAmT (
194, 195).

According toJeff MacDonald, he is the one whletermines on a case by case basis the
enforcement of restrictive covenantsl.  201).Siroy claims that JHI did not enforce its Ron
compete agreements with five other eaygles(Id.  203). However, Siroy also admits that for
one of the named individuals, JHI filed a lawsuit against her to enforce theonpete
agreement, and that for three others, Siroy has no personal knowledge whethecutéidex
non-compete agreement with the(id. 11205, 211, 214, 216). Siroy submits no other evidence
that these five individuals did not have their mampete agreements enforced against them.
Siroy also identifies another female whose sompete agreement was not enforced and was
allowed to workat WebMD.(Id. 1 218). However, she concedes that this female also engaged in
the same kind gbrotected activity by complaining of discriminatidid. § 220).

On September 23, 2015, Siroy received an offer of employment from Teradata
Corporation to work as a Solution Consultant and began her employment in Octobetd2015. (
19 22324).

C. Procedural History

On June 9, 201&iroyfiled a complaint in the Superior Court of the State of New Jersey,

Hudson Countybringing claims for discriminationhostile work environmentnd retaliation



under theNYSHRL and NYCHRL. (Notice of Removal, Exh. AECF No.)). Siroy seeks
damages for “Ies of income, the loss of salary, bonuses, benefits and other compensation which
such employment entails,” and for the “suffered future pecuniary lossespeah@iin, suffering,
inconvenience, loss of enjoyment of life, and other-pecuniary losses(Compl. 1104). Siroy

also seeks punitive damages and attorney’s fees. (Compl. 11 F-G).

JHI removed the case based on diversity jurisdiction pursuant to 28 U.S.C. § 1d41(b)
the United States District Court for the District of New Jersey on Juh2@B6. (Notice of
Removal(ECF No. 1). Parties consented to this Court’s jurisdiction on December 15, 2017.
(Consent to Jurisdiction (ECF No.)250n July 27, 2018, Defendants JHI and Levitz fillee
Motion for Summary Judgmemgresently before this Caur(Motion for Summary Judgment
(“MSJ”) (ECF No. 28)).

JURISDICTION

This Court hasubject mattejurisdiction pursuant to 28 U.S.C. § 1332 over an action
based on diversity where the matter in controversy exceeds séiventyrousand dollars
($75,000) and the action is between citizens of different stdte, theparties are citizens of
different states. Hower, the Complaint does not contain a specific monetary amount for
damages.

The general federal ruli@structs court¢o decide the amount in controversy from the
complaint itselfHorton v. Liberty Mutual Ins. Cp367 U.S. 348, 353 (1961). When the complaint
does not contain a demand for a specific monetary amount, theragirperforman independent
appraisal of the monetary value of the claikwant v. J.C. Penne2007 WL 1791621, *2 (D.N.J.
June 19, 2007) {tng Angus 989 F.2d at 146)The amount in controversy is measured by a
“reasonable reading of the value of the rights being litiga#&agus v. Shiley Inc989 F.2d 142,

146 (3d Cir. 1993)In its calculations, the Court must also consider attorney’s fees and punitive
damageshoth ofwhich Siroy seeks hereGoralski v. Shared Techs, 1n2009 WL 2460752*5
(D.N.J. Aug. 7, 2009) (citingsolden v. Golden382 F.3d 348, 3556 (3d Cir. 2004)Suber v.
Chrysler Corp, 104 F.3d 578, 585 (3d Cir. 1997).

Although Siroy’s Complaint does not contain a specific amount for damages sought, the
damages she does allege as well as informajien about her salary provide the Court with
enough information to make a reasonable appraisal of the amount in controversyllSges a

loss of income and salary along with benefits and other compensation. (Compl. $id®As.



salary per her Employment Agreement started at $7w@00an annual increase by a minimum
of 2% on Anuary 1 of eachubsequentalendar year through the end of her contvad¥larch 31,
2015. EmploymentAgreement] 5).The Cout finds that in light of these damage claiomaipled
with the other compensatory damages, punitive damagek,dtorney’s fees,a reasonable
appraisal of the amount in controversy exceeds $75,000tHisusatter is properly befothis
court.

STANDARD OF REVIEW

Summary judgment is appropriate under Fed. R. Civ. P. 56(c) when the moving party
demonstrates that there is no genuine issue of material fact and the evidencshestti® moving
party’s entitlement to judgment as a matter of I@elotex Corp. v. Catretd77 U.S. 317, 3223
(1986). A factual dispute is genuine if a reasonable jury could return a verdiw foorimovant,
and it is material if, under theubstantivéaw, it would affect the outcome of the sinderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986). “In considering a motion for summary judgment, a
court may not make credibility determinations or engage in any weighing of theeajidestead,
the non-moving party’s evidence ‘is to be belieaad all justifiable inference are to be drawn in
his favor.” Marino v. Indus. Crating C9.358 F.3d 241, 247 (3d Cir. 2004) (quotidgderson
477 U.S. at 255). But a court does not have to adopt the version of facts asserted by the nonmoving
party if those facts are “utterly discredited by the record [so] thaasmnable jury” could believe
them.Scott v. Harris 550 U.S. 373, 380 (2007).

The movant bears the initial burden of demonstrating the absence of a genuine issue of
material fact for trialBeard v.Banks 548 U.S. 521, 529 (2006pncethe moving party has
satisfied its initial burden, the party opposing the motion must establish thatinegesue as to
a material fact existdersey Cent. Power & Light Co. v. Lacey Twjy.2 F.2d 1103, 1109 (3d Cir.
1985).To withstand a summary judgment motion, sufficient evidence must exist upon which a
reasonable jury could return a verdict for the-nooving party. Anderson477 U.S. at 248The
non-movantannot rest on mere allegations and instead must present actual evideneatest c
a genuine issue as to a material fact for tAalderson477 U.S. at 248Siegel Transfer, Inc. v.
Carrier Express, In¢.54 F.3d 1125, 11381 (3d Cir. 1995). Unsupported allegations are
“insufficient to repeal summary judgmengthnoch v. First Fid. Bancporation, 912 F.2d 654,

657 (3d. Cir. 1990). If the nonmoving party has failed “to make a showing sufficient to establish

the existence of an element essential to that party’s case, and on which theilpaggrnihe



burden of proof at trial . . . there can be gemuinassue of material fact,” since a complete failure
of proof concerning an essential element of the nonmoving party’s case negessaers all
other facts immaterial.Katz v. Aetna Casualty & Surety C872 F.2d 53, 55 (3d Cir. 1992)
(quotingCelotex 477 U.S. at 322-23).

DISCUSSION

A. New York State Human Rights Law (“NYSHRL”) Discrimination Claim

The standards for recovefgr a race and gender discrimination claimder NYSHRL
mirror the standards antburdenshifting structure of the federal framework undécDonnell
Douglas Corp. v. Greet11 US.792, 802 {973. Ferrante v. American Lung Ass®80 N.Y.2d
623, 629 N.Y. 1997. To establish @rima faciecase of discrimination under tiNYSHRL, a
plaintiff must demonstrate that (1) they are a member of the class protected tajutes &) they
were actively or constructively discharg€8l} they were qualified to hold the position from which
they were terminad and (4) the discharge occurred undgcuwmstances giving rise to an
inference of discriminatiorid. (citing McDonnellat 802).

If the plaintiff presents @rima faciecase, the burden of production then shifts to the
defendant “to rebut the presumption of discrimination by clearly setting fortbughrthe
introduction of admissible evidence, legitimate, independent, and nondiscriminasonseo
support its employent decision.Ferrante 90 N.Y.2d at 629 (citing/latter of Miller Brewing
Co. v. State of Div. of Human Righ®6 N.Y.2d 937, 938 (N.Y. 198p)To succeed on the claim,
the plaintiff must show that the “legitimate reasons proffered by the dmfemdere merely a
pretext for discrimination by demonstrating both that the stated reasons \serearid that
discrimination was the real reasofgrrest v. Jewish Guild for the Blin@19 N.E. 2d 998, 1007
(N.Y. 2009.

Siroy alleges that she was discriminated against in the following ways: skas(inot
promoted; (ii) was not provided with compawyde salary increases that were separate from the
annual increases included in her Employment Agreement; (iii) was requireddmpexcessive
work that she couldot refuse despite the ability of other white men refusing to perform work; (iv)
never received training on personally identifying information; (v) did notveaavertime or a
stipend; and (vi) was forced to give her up her cubicle next to the windouhiee that was

ultimately given to aewly employed white female.



Here, defendants do ndisputethat Siroy is part of aprotectedclassor that she was
qualifiedfor her position.MSJat 6). Instead, [@fendants argue that the facts allege@bgy do
not constitute an adverse employment action. Defendants contend that unliketeEnmicuts in
pay or benefits, or purportgd onerouswork assignments are “minor changes that do not
drastically alter the nature of her workd. The Court agrees.

An adverse employment action requires a “materially adverse change in the terms and
conditions of employmentForrest 819 N.E. 2d at 1007. Possible indicesa ofaterially adverse
change include terminatiasf employment, demotion evidenced by a decr@aseage or salary,

a less distinguished title, a material loss of beneéts] significantly diminished material
responsibilitiesid. Although the burden of presentingpama faciecaseis a minimal oneto be
materially adverse, a change in working ditions must be “more disruptive than a mere
inconveniencer an alteration of job responsibilitiesd. (citing Galabya v. New Yor€ity Bd. of
Educ, 202 F.3d 636, 640 (2d Cir. 20003ee alsqlute v. Hamilton Sundstrand Corg20 F.3d
166, 173 (2d Cir. 200%poting that the burden of proof for a Title VII plaintiff to survive summary
judgment at theprima facie stage has been characterized as “minimal” aghe inimis’).
However, as explained abovhetallegations presented 8yoy, even when taken as true, do not
risebeyondthe levelrequired taconstitute amdverse actioas defined by lawBecause Siroy has
failed to allege any adverse employment action, no reasonable jury carhdin&itoy has
sufficiently plead a prima facie case of racel gender discrimination. Therefore, the Court grants
summary judgments with respect to Siroy’s NYSHRL discrimination claims.

1. Failure to Promote

A failure to promote is a wektstablished material harfeloore v. Metropolitan Transp.
Authority, 999 F. Supp. 2d 482, 499 (S.D.N.Y. 2013) (stating that an employee must show a
“material harm . . . such as a failure to promote or a loss of career advancenoetutnijgs” to
plead an adverse employment action under Title VII and the NYSHRbDy alleges that she was
not promoted despite other men in the company being promoted after similar lengths of
employmentHowever, the record does not indicttda Siroy ever applied for gromotion or that
promotionsat JHIwere automatior availableIndeed, Siroyacknowledgethat she never applied
for a promotion because “there [were] none availal§fel.”Dep. at 13D Believing one deserves
a promotion but ot receiving it when there are none availablevben notappliedto does not

constitute a failure to promote or an adverse employment action.
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2. Excessive Workload

Excessive or unfavorable work assignments are not material adverse chaagas antd
conditions of employmen&ee Fridia v. Henderso2000 WL 1772779, *7, (S.D.N.Y., Nov. 30,
2002) (finding that an allegation of excessive work does not constituteatigt@dverse changes
in the terms, conditions, or privileges of employmeKgiz v. Beth Israel Med. C{r2001 WL
11064, *14, (S.D.N.Y., Jan. 4, 2001) (“Being yelled at, receiving unfair criticism, receiving
unfavorable schedules or work assignments . . . do not rise to the level of adverse entployme
actions.”) Although receiving a “disproportionately heavy workload” cantttates an adverse
employment action, the receipt of these assignments must be accompanieddryahaesriment
to an employes working conditions.See Grant v. N.Y. State Office for People with
Developmental Disabilities2013 WL 3973168, at *7 (E.D.N.Y. July 30, 2013) (dismissing
complaint because “[tlhe only adverse employment action that plaintiff allegeswvas his
assignment to more onerous work assignments” and allegations of “unfair work asgggnme
without more, do not amount to adverse employment actions because they are natlynater
adverse changes in the terms and conditions of the plaintifffdoyment” (internal quotation
marks and brackets omittedill v. RayboyBrauestein476 F. Supp. 2d 336, 352 (S.D.N.Y. 2006)
(“change in job responsibilities” and “underutilization of Plaintiff's skillge anot adverse
employment actions unless “accompanied by materially adverse changes in emplsycteas
demotion or loss of wages”).

Here, Siroy fails to allege beyond embarrassment and humiliation anyahdétriment
to the terms and conditions of her employment that stemmed from the excesdiveeaded to
generate client reports manually. Moreovbe record shows that Levitz sought to assist Siroy in
managing her workload by offering Siroy a new position that would provide arasecie her
salary andultimately hiringadditional staff to ssist her. Siropresents no evidence to shbaw
this all resulted in a material detriment to her, thus failing to show an adverksyerapt action.

3. Companywide Salary Increases

Siroy alleges that she was excluded from two companywide salary increadiseat wi
offering any evidenct support her belief that these companywide increases occurred, including
the emailsshe allegedly receivednnouncing the increases and criteria for receiving one.

FurthermoreSiroy specifically testifies that she’s uncertain wheétmgtonereceivedhe increase.
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(PI. Dep. at 27R Without evidencef an increase occurrinthere are no facts for a jury to conside
whether there was an adverse employmenbracti

4. Failure to Train

While denial of professional training opportunities may constitute an adverseyanspit
action, the denial must result in a material harm such as a failure to promotesercd tareer
advancement opportunitiddoore, 999 F. Supp. 2d at 499. Becaus®phas alleged no material
harm and failed to show a failure to promote, Siroy’s claim of denial of trainsagfails to
constitute an adverse employment action.

5. Denial of Overtime

A denial of overtime does not necessarily constitute an advadeyment action
under state discrimination law. Similar to a failure to train, an employee must estadiish th
material detriment resulted frothe denial such as opportunities for career advancen&sad.
Henry v. NYC Health & Hosp. Cord8 F. Supp. 3d 396, 406 (S.D.N.Y. 2014) (holding that
plaintiff's conclusory allegation that she was denied overtime, without morensu#ticient to
substantiate an adverse employment actidaje, Siroy does not allege any material detriment
from being denied overtime or stipend beyond her statement that she was entithdaeto she
worked past 5 p.m. and did not receiveNibr does she adequately allege with evidence that she
should have received it. Consequently, the Court again finds no adverse employment action.

6. Reassignment of Cubicle

The relocation of cubicles or assigned work posts generadly dot by itself constitute a
materially adverse change in employm&aeDowrich-Weeks v. Cooper Square Realty, 1685
Fed. Appx. 9, 1112 (2d Cir. 2013) (being moved from an office to a cubigleot an adverse
employment action unddiitle VIl or NYSHRL); see also Gamble v. Chertp#006 WL 3794290,
*5 (S.D.N.Y. Dec. 27, 2006) (explaining that even if plaintiff had been reassigneces, bt
would not constitute a materially adverse change under Title VIl absent evidamogndavorable
change in circumstances) (citi@alabyav. New York City Bd. Of Edyc202 F.3d 636, 641 (2d
Cir. 2000) (transfer [in assigned post] will be adverse only “if it results irhange in
responsibilities so significant as to constitute a setback to the plaintifferakeéere, Siroy fails
to allege any resulting harm to the terms and conditions of her employment and thusdadsvt

an adverse employment action.
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B. NYSHRL Hostile Work Environment Claim

Like the state discrimination claimsgtile work environment claims under the NYSHRL
are generally governed by the same standards as federal claims undelethél. T8chiano v.
Quality Payroll Systems, Inc445 F.3d 597, 609 (2d Cir. 2006). To establish a hostile work
environment claim, plaintiff must prove that the harassment was “sufficiently severe or pezvas
to alter the conditions of the victim’s employment and create an abusive workimgnenent”
Alfano v. Costellp294 F.3d 365, 373 (2d Cir. 2002). other words, the workpte must be so
“severely permeated with discriminatory intimidation, ridicule, and insult that tinestand
conditions of her employment were thereby alterdd.”Breaking it down even furthethe
plaintiff must show that the complained of conduct: (1) is “objectively severe waigree— that
IS, creates an environment that a reasonable person would find hostile or abRseaies an
environment ‘that the plaintiff subjectively perceigehostile or abusive;’ and (3) creates such an
environment because of the plaintiff's seRdtane v. Clark508 F.3d 106, 113 (2d Cir. 2007)
(quotingGregory v. Daly 243 F.3d 687, 691-92 (2d Cir. 2001).

A work environment’s hostility should be assesdwmbed on the “totality of the
circumstances.Patane 508 F.3d at 113 (citingdarris v. Forklift Sys., In¢.510 U.S. 17, 23
(1993)) Factors a courhight consider when assessing the totality of the circumstances include:
the frequency of the discrimira@iy conduct; its severity; whether it is threatening and humiliating
or a mere offensive utterance; and whether it unreasonably interferemvathpdoyee’s work
performanceld.

Siroy cites theconductfor her discrimination claimas the basis for hdrostile work
environmentlaim. But once again taking all of her allegations as true and drawing alheddso
inferences irSiroy’s favor, the Court concludes that the incidents cited by Siroy, taken together,
are ingifficientto meet the thresholaf ahostilework environmentSiroy’s allegations of a hostile
work environment are eitheonclusory, claimncidentsthat are unsupported by evidenceare
not sufficiently severe or pervasienough to‘transform [her] workplace” such that she can
sustain ahostilework environment clainunder state lanSee Alfanp294 F.3d at 37.4Conduct
must be “extreme to amount to a change in the terms and conditions of employBremiiaf v.
Metro. Opera Ass’n, Inc192 F.3d 310, 318 (2d Cir. 1999). All of the alleged conduct when taken

together fak short of this standard.
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In addition to severity and pervasiveness, Siroy would still need to show tlcatnithect
occurred because of her race and gdkof the incidents wee facially sex and race neutral.
Facially neutraincidents may be included in the “totality of circumstances” analysisngsas
there is some circumstantial basis for inferring that facially discriminageuyralincidents were
actually discriminatory See Alfanp 294 F.3d at 379. Here, Siroy offers no evidence for a
reasonable fact finder to infer animus in any of the alleged incidentat@rty alleged unfairness
was motivated by her sex or radéne incidents do not justify inferring that they were part of a
campaign to harass Siroy on the basis of her sex or race.

Considering this, the Court finds that the record falls short of showing an actionahle cla
of a hostilework environment under NYERL. In all, the conduct lacked any sexual or racial
overtones, and the recotdcked any inference ofmistreatmentlet alone conduct thatvas
indicative ofsex or race based hostility. The Court finds that no reasonable fact finder could
concludethat asa result of these alleged incidents, Siroy’s workplaes permeated with
discriminatory intimidatiopridicule,and insult.”Alfang, 294 F.3d at 380Accordingly, the Court
grants summary judgment with respect to Siroy’s state hostile work environlsiems.c

C. NYSHRL Retaliation Claim

Retaliation claims under the NYSHRL are analyzed underMbBonnell Douglas
framework.See Zann Kwan v. Andalex Grp. LL37 F.3d 834, 843 (2d Cir. 2013). Under this
framework, the plaintiff must establish a prima facie case of retaliationhbwisg: (1)
participation in a protected activity; (2) the defendant’s awarenese pfakected activity; (3) an
adverse employment action; and (4) a causal connection between the protedtgdaadt the
adverse employment actiolal. at 844. When the plaintiff hasstablished a prima facie showing
of retaliation, then the burden shifts to the employéatticulate some legitimate, noataliatory
reason for th employment actionId. at 845. After the defendants haaiculateda legitimate,
non+etaliatory reason for the employment action, the “plaintiff ‘must establish thalr Hisr
protected activity was a bfior cause of the alleged adverse actionhgy@mployer’ for his or her
claim to survive.Villar v. City of New York135 F. Supp. 3d 105, 136 (S.D.N.Y. 2015) (quoting
Univ. of Tex. Sw. Med. Ctr. Nassar570 U.S. 338, 362 (2013))he Second Circuit has explained
that butfor causatiorfdoes notequire proof that retaliation was the only cause of the employer’'s
action, but only that the adverse action would not have occurred in the absence ofisteryeta
motive.” Zann Kwan 737 F.3d at 846.
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Siroy alleges that she was retaliated against in the following wgyshé¢ was given an
increased workloadjij she was wrongly accused of insubordinati@n} $he was excluded from
team meetings in early 201&nd {v) her noncompete agreement withefendantJHI was
enforced against her whilemilar noncompetes were not enforced against other employees.
(Compl. 1Y 56&0; Plaintiff’'s Opposition to MSJ (“Pl. Opp.”)at 2Q. As with her state
discrimination claims, oneof the alleged retaliatory acts constitute an adverse employment action
becasenone of them change the terms and conditions of the employAushtionally, Siroy has
failed to establish her prima facie case for retaliation because she has nathestablcausal
connection betwee8iroy’s protected activity of submitting formal complairtsd the purported
discriminatory treatmenthile Siroy hasproffereda list ofallegedadverse action§iroyhas not
submitted into the recordny direct evidence or circumstantial evidence of retajiadmimus
against her by or on behalf of defendasush that she could satisfy the {bot causatiorstandard.

Siroy alleges that because she complained of discriminatory conduct she wasugiven
increasd workload. Siroy maintains that she had an exies workload even before she
complainedgbut Siroyfails to identify how and when her workload increased such that a reasonable
jury could find that the increased workload was tied to her complaohsofiminatory conduct
Moreover, even after Siroy &tl both complaints, in March 2015, JHI still hired an additional staff
member as promised to assist Siroy in the hopes that it would alleviate her wovkiteut
more than a conclusory statemé#mdt theincrease in workload was because of her complaint
trier of fact could not find in her favor.

Siroy also fails to show a causal connection between the alleged accusation of
insubordination and her first complaint. The email Defendant Levitz s8ipwhere he accuses
her of insubordination was sent on January 11, 2015, a day I&ifosefirst comphined on
January 12, 2015(Pl. SMF § 122; Pl. Dep. at242) Without further explanation, it's
chronologicallyimpossiblethat a reasonable jury could find tHairoy’s complaint caused an
accusation of insubordination that occurred the day prior.

With respect to Siroy's claim that she was excluded from meetings following her
complaint, the Court fails to find anything in the record beyond conclusory statemade by
Siroy that she was excluded from certain circulation team meetings, whichosfetimes
attended.Without more, such as informatiadentifying the meetinggrom which she was

excluded and whether these were meetings that she should have been attgratingfact could
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not find that an adverse employment action occurred or thatxekrseon was related to her
complaint.

Finally, Siroy fails to show any disparate treatment with respect to the enforcement of
noncompete clausesuch that a trier of fact could find an adverse employment action or a causal
connectionSiroy’s only evidence that the enforcement of the-ommpete clause stemmed from
retaliatory animus is that only a littler more tHare months passed between her first complaint
and her request for a waiveX.causal connection may be establisloadthe basis of temporal
proximity, butthe adverse action must be “very close” in time to the protected acfilek Cty.

Sch. Dist. v. Breede®23 U.S. 268, 273 (2001).

There isno “bright line to define the outer limits beyond which a temporal relationship is
too attenuated.Summa v. Hofstra Univ708 F.3d 115, 128 (2d Cir. 201&ourts in the Second
Circuit appear to consistently find that any passage of time over two moltsheutside of a
causal relationshisee Hussein v. Hotel Employees & Restaurant Union, Ledd&F. Supp.
2d 360, 367 (S.D.N.Y. 2000n¢ldingthat more than two months “defeats any retaliatory nexus”);
Williams v. City of New YorR012 WL3245448*11 (S.D.N.Y. Aug. 8, 2012) (“The passage of
even two or three months is sufficient to negate any inference of causation when mhasithey
infer retaliation is allege¢ see also Clark County School Dist. v. Breede28 U.S. 268, 273
(2001) (citingwith approval cases holding three and four month gaps between protected activity
and adverse action to be insufficient to establish a causal connection). Haxe ntwintil May
26, 2015, more than five months after Siroy first complained and fourhshafter the filing of
her EEOC complaint, that Siroy contacted JHI requesting a waiver of dtrctree covenant.
(MacDonaldDecl. § 23 Exh. X).

However, Siroy correctly points oat least a handful of courtsthe Second Circuit have
found a causal nexus beyond that markiel. Opp. at 19 (citingsorzynski v. JetBlue Airways
Corp., 596 F.3d 93, 104906 (2d Cir. 2010) (noting that the Second Circuit has held at least once
before that five months is not too long to find the causal relationsNpyertheless, temporal
proximity is onethe weaker pieces of circumstantial evidence to show retali&enEl Sayed v.
Hilton Hotels Corp, 627 F.3d 931, 933 (2d Cir. 2010) (find that while temporal proximity may
give rise to an inference of retaliation for purposes of establishing a prireacts®, alone, it is
insufficient to defeat a summary judgment motion at the pretext styeattenuated temporal

relationshipthe lackof any other evidencéhe enforcerant of other nortcompete clauses against
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those who engaged similar protected activityand the effort to respond to Siroy’s complained
of concerndeavethe Court unpersuaded thatesmsonable jury could find that Siroy’s protected
activity was a bufor cause othe alleged adverse action.

Becaus&iroycannot sustain a prima facie case of retaliation under NYSHRL by showing
an adverse employment action orcausal connection between the protedetvity and the
retaliatory and discriminatory conduct, the Court grants summary judgmenegict tsiroy’s
state retaliation claims.

D. New York City Human Rights Law (“NYCHRL"”) Discrimination Claim

Claims brought under the NYCHRire allowed more latitude than NYSHRL claims and
require the courto conduct a liberal construction analysis in all circumstances even where state
and federal civil rights laws have comparable language; consequently, the Coucbntlstt a
separate analysis of Siroy’s clainfseelocal Law 85 (2005) Eocal Civil Rights Festoration Act
of 2008) (amending New York City Administrative Code 8187(7) (‘{T]he provisions of this
[chap]ter] title shall be construed liberally for the accomplishment of the uniquely broad and
remedial purposes thereof, regardless of whether federal or New YalcSteand human rights
laws, including those laws with provisicomparablyworded to provisions of this title, have been
so construed): State and federal laws d@nstrued too narrowly to ensure protection of the civil
rights of all persons covered by the |aand thus must biaterpreted “independently from similar
or identical provisions of New Y&rstate or federal statutesd. Pursuant tahis mandatecourts
mustconstrughe NYCHRL'’s provision “broadly in favor afiscriminationplaintiffs, to the extent
that such a construction is reasonably possiBltnio v. City of New Yorld6 N.Y.3d 472, 477
78,922 N.Y.S.2d 244, 947 N.E.2d 135 (2011).

Despite NYCHRL'’s requirement for liberal construction, summary judgmenstdabe
an appropriate mechanism for resolving such clavibalik v. Credit Agricole Cheuvreux15
F.3d 102, 111 (2d Cir. 201.3ndeed, New York courts continue to grant affdra the granting
of summary judgment dismissing NYCHRL claims desjiisebroader latitude for reliefSee
Melman v. MontefioréMled. Ctr, 946 N.Y.S. 2d 27(N.Y. App. Div 2012) (“[E]ven after the
passage of the [Restoration Act], not every plaintifeessy a discrimination claim will be entitled
to reach a jury. . . .”)Bennett v. Health Management Systems, B®6 N.Y.S.2d 112, 1235
(N.Y. App. Div.201] (affirming grant of summary judgmenWilliams v.N.Y. City Hous. Auth.
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61 A.D.3d 62 (1st Dep’'t 2009affirming grant of summary judgmengimilarly, the Court finds
summary judgment appropriate here.

Unlike theadverse employment actioequirementinderstate lawfo survive a summary
judgment motion, under the New York City law a plaintiff need only showeatemployer
treated her less welbut a plaintiff still must show that this treatment \@a$east in parlbecause
of or for a discriminatory reasorZambranotamhaouhi v. New Yorkity Bd. of Educ.866F.
Supp. 2d 147, 160 (citingVvilliams, 61 A.D. 3d at B); KermanrMastour v. Financial Indus.
Regulatory Auth., Inc814 F. Supp. 2d 355, 365-66 (S.D.N.Y. September 30, 20 Blplaintiff
can establish a prima facie case of discrimination under NYCHRL, the bshies to the
defendant to present eviue of its legitimate, nediscriminatory motives to show the conduct
was na caused by discriminatiorMihalik, 715 F.3d at 110 n..&he defendant is entitled to
summary judgment on this basis “only if the record established as a mattaw ahat
discimination playedorole in its actions.’d.

While the NYCHRL requires construing its provisions broadly in favor of the gfaint
the plaintiff still must meet itprima facieburden of showing evidence beyond conclusory
statements that she was treated less well because of her race and gender. EvenrtfiezeCou
to accept that Siroy’s allegations show that she was treated lesSimflhas failed to produce
a record that the treatment she alleges waause of herace and gendeAs a matter of law,
Siroy’s evidentiary failres arefatal to establishing a prima facie claiand thus the Court grants
summary judgments with respect to Siroy’s city discrimination cl&on the foregoing reasons,
Siroy has not carried her prima facie burden. Accordingly, summary judgsngmatnted with
respect to the city discrimination claims.

E. NYCHRL Hostile Work Environment Claim

Under the NYCHRL, a plaintiff need not establish that the conduct was severe or
pervasive to establish a claim. A conduct’s severity or pervasiveness i®lenignt to the issue
of damagesAgain, a plaintiff must only show differential treatmenthat she was treated “less
well than other employeédecause of her race genderWilliams 61 A.D. 3d at 78.

That being said, the City HRL is not intended to operate as a “general awoitiey and
the plaintiff still bears the burden of showing that the conduct is caused by a liatsipnmotive.
Id. at 79. To achieve that balance between vindicating civil rights and avoiding truly insigdstant

cases, defendants are offered an affirmative defermseby defendantsan still move for
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summary judgments in instances where they can prove that the allegedidatory conduct is
nothing more than “petty slights and trivial inconvenienc®¥illiams, 61 A.D. 3d af79-80.In
such “truly insubstantial” cases, summary judgment may be appropalicdat41.

Siroy’s city hostile work environment claim must suffer the same fate ashegrabaims.
Without a recordshowingthat differential treatment occurrégcause of illegal motivations and
that that treatmentvas more than just mere inconvenience, tQisurt must grant summary
judgment on Siroy’s NYCHRL hostile work environment claims.

F. NYCHRL Retaliation Claim

The standard for a claim of retaliati under the NYCHRL is also broader than its federal
and state counterparts. Plaintiff need not establish that she suffered an &udibtnan with respect
to employment . . . dr] a materially adverse change in the terms and conditions of employment”
as a result of engaging in protected activity; retaliation “in any manner’oisitpted. N.Y.C.
Admin. Code 8 8107(7) Fincher v. Depository Trust & Clearing Cor®04 F.3d 712, 720, 723
(2d Cir. 2010) (quotingVilliams, 872 N.Y.S.2d at 34 he plaintif must “show that she took an
action opposing her employer’s discrimination and that, as a result, the emplggegeenn
conduct that was reasonably likely to deter a person from engaging in swch’adtunio, 16
N.Y.3d at479. Summary judgment is appropriate in this context if “the plaintiff fails to prove that
the conduct is caused at least in part by . . . retaliatory motiVésalik, 715 F.3d at 113.

Even under the more lenient NYCHRL standards, the Court conclualethéne isno
genuine disputaboutthe alleged retaliatory condudthe Court echoes its decision aamthlysis
under the NYSHRIthatSiroyfailedto meet her burdemnder Rule 5&f showing a retaliatory or
discriminatory motive and thus no jury could find, based on the submitted evidératethe
alleged conduatvascaused even partly by retaliatory motivése Williams872 N.Y.S. 2d at 31
Accordingly, this Court grants summary judgment with respe@&itoy’s city retaliation claims.

CONCLUSION

Plaintiff Siroy has failed to make a prima facie case of discrimination, hostile wor
environment, and retaliation under New York’s state and city laws. DaiisndantsMotion for
Summary Judgemerg grantedAccordingly, it is on thisl5" day of April 2019,

ORDERED thatDefendantsMotion for Summary Judgment (ECF No.)28GRANTED.

ORDERED that the Clerk shall terminate ECF N&&.
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s/Cathy L. Waldor

CATHY L. WALDOR
United States Magistrate Judge



