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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Chamber s of Martin Luther King Federal Building
Michada A. Hammer & U.S. Courthouse
United States M agistrate Judge 50 Walnut Street

Newark, NJ 07101
(973) 776-7858

SeptembeR7, 2018

Angel Hernandez
11262416B1474709C
Northern State Prison
168 Frontage
Newark, NJ 07114
ProSe

All counsel of record

LETTER OPINION AND ORDER

RE: Angel Hernandez v. Montoya, et al
Civil Action No. 16-4592 (KM)(MAH)

DearLitigants:

Presently before the Court is Plaintiff pro se Angel Hernandez's setotdn for
appointment opro bono counsel pursuant to 28 U.S.C. § 1915(d).B. 66. For the reasons set
forth below, Plaintiff'sapplicationis GRANTED.

Background

Plaintiff, Angel Hernandez, filed this action on July 28, 2016, against multiple named and
unnamedfficers of the Ciy of Paterson Police Departmeteging multiple violations of his
constitutional rights under 42 U.S.C. § 1983. Compl., D.EAtlthe time Plaintiff filedthe
Complaint, he also applied to proceed in forma pauperis, which was granted by the Hon. Kevin
McNulty on August 2, 2016. IFP Appl., D.E2D.E. 2. On October 12, 2016, Defendants
Gonzalez, Esposito, Huntington, Judaig Macolino moved to dismidlaintiff's Complaint
and on May 5, 2017, the Court denied Defendants’ motion. D.E. 23, 39. Defendant Montoya
moved to dismiss Plaintiff's Complaint on October 10, 2016, which Judge McNulty alsd denie
on May 17, 2017. D.E. 15, 4Dn October 23, 201 Rlaintiff filed his firstmotion to appoint
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pro bono counselvhich theCourt denied on November 29, 2017. D.E. 57, 60.

Plaintiff filed a secondnotion to appoint g bono counsel on May 16, 2018. D.E. 66.
Plaintiff nowargueghat he “wasunfairly prejudiced by being denied the appointment of
counsel” and that it is “in the interest of justice” to grant his request for dousgecifically, he
writes:

Applicant is learning disabled, and his demic grade level is 3igrade..Appli-
cants [sicltest score/grade level is 3.9, therefore making the applicant incapable
of understanding the legalese of law as it pertains to all aspects of lawsand hi
Civil filing...Applicant furthermore does not speak English, as his native
language is Spanish.

Id. The instantmotion contains two substantive changes: (1) inclusion of his scores on the Test
of Adult Basic Education; and (2) the claim that Plaintiff does not speak Engdlish.

Additionally, on April 4, 2018, this Coureceived a ktter from Plaintiff(“Rios Letter”),
D.E. 64, which addressed the Court’s denial of his first motion to appoibbpo counselThe
Rios Letter begins with a statemendin Roberto Rios, (1079803/SBI 7069Bk-an inmate
incarcerated alongsid®aintiff at South Woods State PrisoAccording to the Rios letter
Roberto Rios assisted in its draftingcause “Mr. Hernandez seems to have a learning disability
he really does not comprehendd. It continued;’| am aware that if any foregoing statements
made by me are willfully false, | anulgject to punishment by law” which was followed by Mr.
Rios’ signatureld. It goes on to state that Plaintiff has “relied souly [sic] on theaasst[sic]
of paralegals” andall briefs and motions and missives are in fact done by othits.'Finally,
the Rios Lettenddresses each of tlabron factors and challenges the Court’s observations in
the denial of Plaintiff's firsmotion to appoint @ bono counselld.

Discussion

In civil cases, neither the Constitution nor any statute gives civil litigantgytitet@
appointed counsel. Parham v. Johnson, 126 F.3d 454, 456-57 (3d Cir. 1997). District courts,
however, have broad discretion to determine whether appointment of counsel is appropriate
under 28 U.S.C. § 1915(e). Montgomery v. Pinchack, 294 F.3d 492, 498 (3d Cir. 2002) (citing
Tabron v. Grace, 6 F.3d 147, 153 (3d Cir. 1993)). Appointment of counsel may be made at any
point in the litigation, includingua_sponte by the Court. Montgomery, 294 F.3d at 498 (citing
Tabron, 6 F.3d at 156).

In the Third Circuit, the Court considers the framework establish&dbnon
Montgomery, 294 F.3d at 498-99. Under Tladronframework, the Court must first assess
“whether the claimant’s case has some arguable merit in fact andNMowntgomery, 294 F.3d
at 499 (citing Tabron 6 F.3d at 155.) If the apgotits claim has some merit, the Cownhsiders
the following factors:

(1) the plaintiff's abilityto present his or her own case;
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(2) the complexity of the legal issues;

(3) the degree to which factual investigation will be necessary and the ability
the plaintiff to pursue such investigation;

(4) the amount a case is likely to turn on credibility determinations;
(5) whether the case will require the testimony of expert witnesses;
(6) whether the plaintiff can attain and afford counsel on his ownfbehal

Parham 126 F.3d at 457-58 (citing Tabron, 6 F.3d at 155-56, 157 n.5). This list is not
exhaustive, but provides guideposts for the Court. Montgomery, 294 F.3d at 499 artiaan

126 F.3d at 457). A court’s decision to appoint counselstrbe made on a cabg-case basis.”
Tabron, 6 F.3d at 157-58. Also, the Court of Appeals of the Third Circuit has stated that “courts
should exercise care in appointing counsel because volunteer lawyer time i®aspreci

commodity and should not be wasted on frivolous cases.” Montgomery, 294 F.3d at 499
(Parham 126 F.3d at 458).

As a threshold matter, Plaintiff's case has merit suffid@mpurposes ofhe Tabron
analysis A pro se plaintiff's complaint is held to a less stringent standard. Erickson v. Pardus,
551 U.S. 89, 93-94 (2007). fhermore, “civil rights allegations are not meritless unless it
appears beyond a reasonable doubt that the plaintiff can prove no set of facts in suppant of
her claim.”Piserchia v. Bergen County Police Dept., No. 12-2520, 2013 WL 4436183, at *2
(D.N.J. Aug. 15, 2013(citing Haines v. Kerner404 U.S. 519, 520 (1972)). Here, Plaintiff
alleges that the Defendants used excessive &rdaitilized cruel and unusual punishment in
violation of his Fifth, Eight, and Fourteenth Amendment righitsemains to be seen whether
Plaintiff can prove his claims. However, for the limited purpose of the Tamalysis, the
claims set forth a cognizable cause of action. Inddedsufficiency of the claimisasbeen
tested bytwo separate motions to dismiss, both of which failed. D.E. 15, 23, 39, 41.

The Court next must consider whether Plaintiff can present his own caseacrais f
weighs decidedly in Plaintiff's favor. When considerinig factor, courts typically consider a
plaintiff's “educaton, literacy, prior work experience, and prior litigation experience.” Tabron,
6 F.3d at 156If a plaintiff is incarcerated, courts will also consider any constraints xisit e
because of that confinemeid. Plaintiff, through Mr. Riosallegesthat hehas a learning
disability. AlthoughPlaintiff did not submit a diagnosis by a qualified person to supipert
learningdisability claim he has gbmitted scores from the Test of Adult Basic Education
(“TABE”). D.E. 66. According to the TABERlantiff has a grade level equivaleot anywhere
from a 2.7 to a 3.9d. Moreover, both tharkst motion to appoint pp bono counsel and the Rios
Letter make clear that Plaintiff canrmimprehend thiegal issuesnvolved in this matter. D.E.
57, 64. Accordingly, Plaintiff's education level and comprehension skills weigh in davor
granting counselSeeWoodham v. Sayre Borough Police Department, 191 Fed. Appx. 111, 115
(3d Cir. 2006) (noting movant’s grade 5.9 reading skill level and his trouldelatingweighed
in favor of appointing counselperez v. HauckNo. 07-5685, 2008 WL 797054, at *4 (D.N.J.
Mar. 20, 2008) (holding plaintiff's third grade education, in conjunction with his inallity t




understand English, “indicate[s] to this Court that Plaintiff is unlikely toapalole of pursing
his claims.”).

Plaintiff also does not speak English, which requires him to obtain assistance from
paralegals.D.E. 64. Comprehension of English is a subject properly considered under the first
factor.Tabron, 6 F.3d at 156. Takirag truePlaintiff's assertions that he does not speak English
andthatall filings were written with the assistance of paralegals, his inability to cérapdand
express himséin English weighs in favor of appointing couns¥laldez v. FlaxNo. 17-3848,

2018 WL 276906, at *4 (D.N.J. Jan. 3, 2018) (holding inability to understand and speak English
renders a plaintiff incapable of pursuing claims, which tips scales in faampainting pro bono
counsel)Perez 2008 WL 797054, at *gsame).

Additionally, Plaintiff hashad issues with meeting deadlines because of his incarceration
and has requested extensions as a reSekD.E. 34, 56. Moreover, it is evident he does not
always have access to a computer or typewriter as some filings haveibeettesl handwritten
while others have been typewritten. His incarceration has also caused ighusending and
delivering correspondence, with mail sometimes returned as undeliverables aoldtass often
changing.D.E. 33, 36, 37, 45, 46, 55, 61, 67.

While Plaintiff hasmade filings and responded to motions, D.E. 5, 24, 29, 31, 34, 35, 36,
47, 55, 56, 57, this fact alone is not dispositiv@laintiff's ability to present his case.
Woodham, 191 Fed. Appat115 (“[A] plaintiff's ability to file and respond to motions does not
translate to an ability to present his own case.”) (clatham 126 F.3d at 459). Furthermore,
Plaintiff now dleges that all documents filed with the Court have been done with the assistance
of paralegals Rios Letter, D.E. 64. For these reasons, this factor weighs in favor of appointment
of counsel.

The Court mushext consider the complexity of the claimSomplexity supports
appointment “where the law is not clear, [as] it will often serve the ends aigusthave both
sides of a difficult legal issue presented by those trained in legal arfalyaison, 6 F.3d at 156
(quoting_Macklin v. Freake, 650 F.2d 885, 889 (7th Cir. 19&tdordMontgomery, 294 F.3d at
502-03. Courts also consider “the proof going towards the ultimate issue and the glissnes
involved.” Parham 126 F.3d at 45%eealsoMontgomery, 294 F.3d 502-03 (finding
appointment appropriate when, despite simple legal issues, discovery and poFsentati
difficulties compromised plaintiff's casefurthermore, this factor should be considered in
conjunction with evidence speaking to the plaindiifapacity to present his own case.
Montgomery, 294 F.3d at 502 (citif@bron 6 F.3d at 156)Courts have reached different
conclusions regarding the complexity of excessive-force claims. This @rdtnot resolve
that disparity here. Plaintiff's education level, language skills, and imeditoe persuade the
Court that absent appointmentaafunsel, he will be severely limited in his ability to present his
own case.The Court’s conclusion is buttressed by the fact that Plaintiff alleges clgaimst
multiple officers. Piserchia2013 WL 4436183, at *3 (holding incarceration of plaintiff tips
factor two in favor of appointing counsel due to impediments posed in the factual discovery
process) Thus, this factor favors appointing counsel.

The Court must next consider the degree of factual investigation necasddriaintiff’s
ability to conduct it. In the renewed applicatidtaintiff does not allegaew factsor argument
on this issue. Instead, Plaintiffiterates the same argumetitat he did in higirst Motion to
Appoint Pro Bono Counsel. The omglevantallegationmade was in thRios LetterD.E. 64
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(“I'm encarcerated [sic] thus hampering my ability to pursue investigais@sures.”). This
allegation is insufficient to tip this factor in Plaintiff's favor as the mere fat@thandividualis
incarcerated does not ressitateéhe appointment of couns&éeeMontgomery, 294 F.3d at 503
(“This is not to say that counsel should be appointed in every potential meritorious glam b
indigent prisoner where some investigation may be required - \yahid Ali v. DOC, No. 08-
2425, 2008 WL 4502052, at *3 (D.N.J. Sept. 29, 200&)wever, the Court must allow that at
least some factual investigation will necessary, insofar as an exesswallegation may be a
factintensive inquiry. Therefore, this factor is neutral.

Fourth,it is too early for the Court to conclude that this case will turn on credibility
determinations.Additionally, Plaintiff has not allegeshy morefacts in the instant motion
which speak to thisactor than he did in his first motiomAccordingly, this factor is neutral.

Fifth, there is no indication that any expert testimony will be required at Rialntiff's
allegations, that of Defendants’ use of excessive force, have not changed simd€<liast
motion for pro bono counsel. Thus, the fifth factor weighs against appointing pro bono counsel.

Lastly, the sixth factgiwhether Plaintiff can attain and afford counsemains the same
as it did under Plaintiff'$irst motionand it weighs in favor of appointment of counsel.

Paintiff’'s motion to appoint @ bono counsemeets most of th&abron factors, and,
therefore, the Court finds that appointment of pro bono counsel is appropriate at this time.
Parham 126 F.3d at 461 (finding appointment appropriate where most factonsed). Fothe
reasons set forth above, the Court grants Plaintiff's motion to appoibbpo counsel.

Conclusion

A balancing of the factors set forth above weighs in favor of granting Piaingifjuest
for counsel. Therefore, Plaintiffimotionfor the appointment of pro bono counsel, D.E.i§6,
granted.

g/ Michadl A. Hammer
United States Magistrate Judge




