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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ERIN KRUPA et al, CaseNo. 2:16ev-4637-SDW-LDW

Plaintiffs, OPINION
V.
Januarny23, 2018
THE NEW JERSEY STATE HEALTH
BENEFITS COMMISSIONet al,

Defendants.

WIGENTON, District Judge.

Before this Couris Defendants New Jersey State Health Benefits Commis$SeiBC”),
New Jersey School Employees He&@tmefitsCommission (SEHBC”),New Jersey State Health
BenefitsPlan Design Committee (“SHBPDC,5chool Employees Health Benefits Plan Design
Committee (“&€HBPDC"), Christopher S. Porring his official capacity athe formerAttorney
General of the State of New Jers®chard J. BRdolato, in his personal capacity and official
capacityasthe formerCommissioner of the New Jersey Department of Banking and Insurance,
Florence J. Sheppara, herofficial capaciy asthe formemDirector of the New Jersey Division of
Pensions an@enefits and members of the SHBC, SEHBEHBPDC,and £HBPDC in their
official and personal capacitiegcollectively, “Defendants”)Motion to Dismisspursuant to

Federal Rulsof Civil Procedure 12(b)(1and12(b)(6)*

! This Opinion refers to Defendants Badolatogrfmo, and Sheppard (although not confirmed) as
having served in their respective positions formerly given the change in adatiorsin the
State of New Jersey, effective January 16, 2018.
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Jurisdiction is proper pursuant to 28 U.S.C. § 1331. Venue is proper pursuant to 28 U.S.C.
§1391. This @inion isissued without oral argument pursuant to Federal Rule of Civil Procedure
78. For the reasons stated herein, Defendants’ Motion to Disn@$$ANTED.
|. BACKGROUND & PROCEDURAL HISTORY

In 2001, the State of New Jersey endcaém infertility mandatgthe “2001 hfertility
Mandate”) whichdefined “infertility” as:

thedisease or condition that results in the abnormal function of the
reproductive system such that a person is not able to: impregnate
another person; conceive after two years of unprotected intercourse
if the female partner is under 35 years of age, or one year of
unprotected intercourse if the femalartner is 35 yearsf@age or
older or one of the partners is considered medically sterile; or carry
a pregnancy to live birth.
N.J. Stat. Ann § 17B:246.1x (2001)amended biX.J.Stat. Ann. § 17:4%x; (ECF Na 52-3, Ex.
Aatl).

On May 1, 2017,the State of New Jersey enactadill amendhg the 2001 hfertility
Mandate (the “Amendelifertility Mandate”) N.J.Stat. Ann. 8 17:48-6XECF Na 52-3, Ex. B
atl). The Amended Infertility Mandasdatutorily prescribethat infertility coverage berovided
under certain health insurance plans, includimgState HealthBenefitsProgram (“SHBP”)and
School EnployeesHealth BenefitsProgram (“SEHBP”) under whichPlaintiffs are coveredlt
also pandsthe definition of “infertility” to include, in relevant part:

a disease or condition that results in the abnormal function of the
reproductive system as determined pursuant to American Society for
Reproductive Medicine practice guidelines by a physician who is
Board Certified or Board Eligible in Reproductive Endocrinology

and Infertility or in Obstetrics and Gynecologyany one of the
following conditions:



(4) A female without a male partner and under 35 years of age who
is unable to conceive after 12 failed attempts of intrauterine
insemination under medical supervision;

(5) A female without a male partner and over 35 years of age who
is unable to concees after six failed attempts of intrauterine
insemination under medical supervision

(6) Partners are unable to conceive as a result of involuntary medical
sterility;

(7) A person is unable to carry a pregnancy to live birth; or
(8) A previousdetermination of infertility pursuant to this section.
N.J.Stat.Ann. § 17:48-6x(ECF No. 52-3, Ex. B at 15-)6
At all times relevant to thisuit? Plaintiffs were enrolled in NJ IRECT insurance plas
through theSHBP and SEHBP (TAC 11 55, 71, 77, 88.) The NJ DIRECT Member Handbook
states that “NJ DIRECT will follow the New Jersey State Mandate for Infertili§fAC  51.)
NJ DIRECT is administered byiorizon Healthcare Services, Inc., d/liBéue Cross Blue Shield
of New Xrsey (“Horizon”) and Horizonis contracted by the State of New Jergeprocess and
pay claims. Plaintiffs’ allegations relate to Horizodenial ofcoverage for infertility treatments
underthe 2001 Infertility Mandate. Plaintiffs further allege thiethe Amendednfertility Mandate
is unconstitutionads toits definition of infertility.
Plaintiffs Erin and Marianne Krupa are a married saecouple who live in Montclair,
New Jersey. I€. 1 6.) ErinKrupa age 36, is a State of New Jersyployee and an SHBP
member. Id. 11 6, 51.) Mariann&rupa, age 34, is a public school employee and an SEHBP

member. Id.) In May 2013, Erin was diagnosed with Stage Il endometriosis and utgstse

2 Sectionss and 7, whiclpertainto the SHBP and SEHBBecame effectivanmediately and
apply to contracts in force, issued, or renewed on or after May 1, 2017.

3 All citations to TAC refer to the Third Amended Complaint filed by Plaisitifi June 12,
2017. (ECF No. 51.)



rendering her infertile. 14. 11 5254.) AfterErin’s doctor wrote a letteéo Horizonoutlining the
medical reasons for her infertility diagnosis, Horizon exterate@ragdor infertility treatments

in or around 2013 througk015 (Id. 1 66.) Notwithstanding thénfertility treatmentsErin
continued to experience miscarriages and other health probBsuoause Erin had a remainiimg
vitro fertilization cycle covered by Horizon, the Krupas decided to have Mariaang Erin’s
embrya (Id. 1 70.) Horizon initially denied Marianne’s urance claims because dhad not
beendiagnosedsinfertile. However,after meeting with the Krupas’ doctor, Horizon extended
coverage to Mariannfer infertility treatment (Id. § 71.)

Plaintiff Sol Mejias(“Mejias”) is in a sameex marriage,andresides in North Bergen,
New Jersey. I{. T 7.) Mejias age 39, is a public school employee an&BHBP member. Id.
175.) Mejiasattempted to conceive at home for over a year using genetic materialegrtyic
male friend, but was unsuccessfuld. ( 78.) In 2015 Mejiassoughtand was deniedoverage
from Horizon for intrauterine insemination (“lUI") treatmenbecausdlejias’ athome selflUI
treatments were not medically supervised for one. yg&aus,she “could not establish abnormal
function of the reproductive systemiecessary to obtaiooverage under th2001 Infertility
Mandate. (Id. 179.)

Plaintiff Sarah Mills(*Mills”) is in a same sepelationship and resides in Union City, New
Jersey. Id. 1 8.) Mills, age 32, is a State of New Jersey employeeaarfsHBP orSEHBP
member. Id. 11 8, 86 Mills suffers from polycystic ovarian syndrome and anovulatidah. (
87.) In 2016Mills consulted with an infertility specialist who confirmed teaewould likely

need infertility treatment to conceiveld.) Notwithstanding, Horizomeclined to coveMills’

41t is unclear whether Mills is a member of the SHBP or SEH@RETAC { 8;contraf 86.)
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infertility treatment “unless she could prove infertility by having unprotecteercourse with a
man for two years.” I4. {1 88, 90.)

DefendanChristopher S. Porrin@Porrino”) served aghe Attorney General for the State
of New Jerseyesponsible for enforcing the provisions of Mew Jersey onstitution and all other
laws of the State. (Id.  13.) Defendant Robertl. Badolato (“Badolato”) served asthe
Commissioner of the New Jersey Department of Banking and Insyf&@BI”) responsible for
overseeing the administion of all insuranceelated $ate statutes. Id.  14.) Defendant
Florence J. SheppaltiSheppard”)served ashe acting Director of the New JersewI3ion of
Pensions and Benefitghich oversees the implementation and operation @ H#&P and SEHBP
(Id. 115.) The remaining Defendants are members of New Jersey &taienissions or
committeesresponsible for the creation or administrationtefSHBP and SEHBP (Id. 1 14,
16-21.)

On August 1, 2016Rlaintiffs filed suit in this Courtpursuant to Fezftal Rule of Civil
Procedure 65(ajvhich included a motion for injunctive reliefECF N@. 1-3.) Defendants filed
their oppositionto Plaintiffs’ motion for preliminary injunctiomn September 19, 2016. (ECF
No. 13.) By Consent Ordgrthe hearing date of the motion was adjourned several times due to
amendments of the Complaint. (ECF Nos. 19, 31, 33, 37.) On May 5, B8CQurt issued an
Order withdrawing, without prejudice, Plaintiffs’ motidor preliminary injunction (ECF No
45.) On June 12, 201 Plaintiffs filed a Third Amended Complaint(ECF No. 51.) Plaintiffs’

TAC allegesiolations of: (1) the Equal Protection Clause of the Fourteenth Amendment, against

5> Defendarg SHBC and SEHBC (collectively, the “Commissions”), &éine executive bodies
responsible for operation of the SHBP and SEHEH. {1 910.) DefendantsSHBPDC and
SEHBPDC (collectively, the “Committees”), atike administrative bodies responsible for the
SHBP and SEHBP(Id. 1 1112.)



all Defendants (Count 1); (2) violation of the Due Process Clause of theeEotirtAmendment,
against all Defendants (Count Il); (3) violation of the Equal ProtectiorDaledProcess Clauses
of the Fourteenth Amendment, against all personal capacity individuals and alitiovs
Defendants (Count Ill); and (4) violation of Equal Protection under the New Jeosesyitution
(Count IV). (d.) Defendants now move to dismiss Plaintiff&fC. (ECF No. 52.)
[I. LEGAL STANDARD

Under FederalRule of Civil Procedurel2(b)(1), a defendant may move to dismiss a
complaintfor lack of subject mattgurisdiction Fed. R. Civ. P12(b)(1). Eleventh Amendment
immunity “is a jurisdictional bar which deprives federal courts of subject matter ictru”
Blanciak v. Allegheny Ludlum Cor@.7 F.3d 690, 6®n.2 (3d Cir. 1996) (citingPennhurst State
Sch. & Hosp. v. Halderma65 U.S. 89, 9800 (1984). Thus, amotion to dsmissbasedon
Eleventh Amendmenmmunity is properly brought under Rule 12(b)(1yl.

[11.  DISCUSSION

“The Eleventh Amendment protects a state and its state officials from a fedaraless:
(1) Congress has abrogated the stateimunity; (2) the state has waived its own immunity; or
(3) the plaintiff sues against an individual state officer for prospectivéd telend an ongoing
violation of federal l&.” McGee v. Thomado. 16-5501,2018 U.S. Dist. LEXIS 4313t*15
(E.D. Pa. Jan. 10, 2018) (citifgCl Telecomm. Corp. v. Bell Atl. R271 F.3d 491, 503 (3d Cir.
2001). Eleventh Amendment immunity also extends to entities that are deemed “arines of t
state.” Karns v. ShanaharNo. 162171,2018 U.S. App. LEXIS 700, at *7 (3d Cisan. 11,
2018) Denkins v. State Operated Sch. Dist. of Camtien 164223, 2017 U.S. App. LEXIS

22461, at *3 (3d Cir. Nov. 9, 2017).



To determine whether an entity is ‘@mm of the state,” courts in th@rcuit weigh three
factors commonly referred to as tiétchik analysis“ (1) whether the money that would pay the
judgment would come from the state treasury; (2) the status of the entity tatddaw; and (3)
the degree of autonomy of the entity.Denking 2017 U.S. App. LEXIS 2246Ht *4 (citing
Fitchik v. N.J. Transit Rail Operations, In@73 F.2d 655, 659 (3d Cir. 1989)). Although this
circuit “formerly assigned primacy to the funding factor, we have taeaéid those factors at the
direction of the Supreme Court, and nawight [sic] them ceequally” 1d., at *4 (citingBennv.
First Judcial Dist. of Pa., 426 F.3d 233, 240 (3d Cir. 2005} also Regents of Univ. of Cal
Doe 519 U.S. 425, 431 (1997).

1. Payment by State Treasury

In evaluatingthe state treasuryprongof the Fitchik analysis this Court considers three

subfactors:

(1) a States legal obligation to pay a money judgment entered

against the alleged arm of the State; (2) alternative sowfces

funding (i.e., monies not appropriated by the State) from which the

entity could pay such judgments; and (3) specific statutory

provisions that immunize the State from liability for money

judgments.
Denkins 2017 U.S. App. LEXIS 22461, &-5 (quotng Maliandi v. Montclair State Uniy 845
F.3d 77, 8§3d Cir. 2016). Applying the first subfactghere,the Commissions and Committees
are entitiegunctioning within the Division of Pensions of tNew Jersey Department ©feasury

(“Treasury Department’§ N.J. Stat. Ann§§ 52:14-17.27, 52:14-17.46.3, 52:14-17.46The

Commission and Committaeembers serve in theafficial capacities‘'without compensation

® While Plaintiffs previously conceded that the Commissions were entitle@ldeenth
Amendmentimmunity, Plaintiffsnow argue, that in light of new facts, they no longer maintain
that position. This Court notes that Plaintiffs’ subsequent submission does not point to any
additional facts to support their change in position. (ECF No. 40 at 4 n.2; ECF No. 58 at 21 n.25.)
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and are reimbursday the Statéor any “necessary expendituresN.J. Stat. Ann§8§ 52:14-17.27,
52:14-17.46.4.The New Jersey egislature makes annual appropriations forhbalth benefit
funds, andby statute, the State is obligated to pay within the limits of those available
appropriations. N.J. Stat. Ann. § 52:14.33. Moreover, ay funds that Horizon uses to payt
claims under Plaintiffs’ insurance plans come from the Statasury on behalf of the Stafe.

In considering the second subfactor, there is no evideraléeohativesources ofunding
from which these defendantsould pay an adverspidgment The State Treasury retains
ownership over the funds it appropriates and there is no indication that the Comittee
Commissions are insured against money judgments or have the autbgmischase liability
insurance to insulate the State from any adverse judgm&ets Maliandi 845 F.3d at 8®0.
Thus, hedefendantgould not satisfy a judgment without State appropriated moBeg Jones v.
Pub. Emfi Ret. Pensions DiyNo. 095894, 2011 U.S. Dist. LEXIS 136502, at (8.N.J. Nov.
29, 2011) (concluding that given tefendaris “status under state law as a part of the Department
of Treasury, any monetary judgment against it would be paid through the staieyileaAs such,
thefirst Fitchik factor leansn favor offinding that the State Treasury would be obligated to pay
a judgment against the Commissions and Comm)jteeetare therefore arms of tig@tate

2. StatusUnder State Law

In determiningheentities’status under state law prong of thchik analysisthis Court
considerghe following subfactors:how state law treats the agency generally, whether the entity

is separately incorporated, whether the agency can sue or be sued in its own righetaeditv

" This Court’s Fitchik analysis alsapplies to Defendant Badol&tohis capacity as Commission
member. (TAC 1 14.)

8 The SHBP and SEHBP are s@lhded by employee and employer contributions. The funds

are remitted to the State Treasury and used to pay claims. N.J. Stat. Ann. 88§ 52:14-17.30, 52:14-
17.46.9.



is immune from state taxatidnDenking 2017 U.S. App. LEXIS 224641*6 (quotingMaliandi,
845 F.3d at 91).

In evaluatingthe first subfactor, i.how state law treats the agency generéilye look
to (1) explicit statutory indications about how an entity should be regardedsélpeafrom the
statecourts. . .; and (3) whether the entity is subject to laws for which the State itself hasdwa
its own immunity” Maliandi, 845 F.3d at 91Here, heNew Jersey Legislature established the
Committeesand Commissionsquarelywithin the Executive Banchof the State N.J. Stat. Ann
88 52:14-17.27(b), 52:14-17.46.3, 52:18A-9bhe enacting statuedonot providethat these
entities were to operate “independent of any supervision or coofrtié State.SeeMaliandi,
845 F.3d at 91finding an explicit statutoryindicator where th@perativestatute provided that
theinstitution “shall be independent of any supervision or control of the [Stagiditionally,
Courts in New Jersey have held thatff]SHBP] s, in effect, the State of New Jersey acting as
a selfinsurer.” Beaver v. Magellaikealth Sers., Inc, 80 A.3d 1160, 116{N.J. Super. Ct. App.
Div. 2013) (quotindBurley v. Prudential Ins. Co. of Ap598 A.2d 936, 937N.J. Super. Ct. App.
Div. 1991)(finding the SHBC is “the State agency charged with the operation of the progra
under the aegis of the Treasury Departmé@iit’As a resultthe Committees and Commissions
which overse¢he SHBP and SEHBPYy extensionare alsaconsidered State agencyindeed,
under theNew Jersey Tort Claims Acthe Commissions anGommitteesare treatedike any
state agencfor litigation purposes, “which typically counsels in favor of immunriitivaliandi,

845 F.3d at 93N.J. Stat. Ann8§ 52:13D-12 to -27, 59:1-1 to -12.3.

° This Court notes that the SEHBP, though statutorily created separately, is guitiesl dame
general parametees the SHBP. Thuthe same reasoning Beavers applied as tthe SEHBP
whichis also &State agency.



In consideringthe other subfactorshére isno indication thatthe Committes or
Commissions invoked the authority to incorporateare sbject to taxation Thus, the second
Fitchik factor leansin favor of findingthe Commissions and Committees &eated as State
entitiesby New Jerseyandarethereforg arms of theState

3. Degreeof Autonomy

Applying theautonomyprong of theFitchik analysis this Court focuses othe “entity’s
governing structure and the oversightd control exerted by a State’s governor and legislature.”
Denkins 2017 U.S. App. LEXIS 2246%1t *7 (quoting Maliandi, 845 F.3d at 96 The New
Jersey Legislature created both themmitteesand Commissions taestablishand regulatea
healthbenefitsprogram forpublic and schootmployees of the StateN.J. Stat. Ann. §52:14-
17.27, 52:14-17.46.4 The Commission members’ positioase either created by statute or
appointment by the Governor certainpublic union employee representativé¢.J. Stat. Ann.
88 52:14-17.27, 52:14-17.46.3Similarly, he Committeemembers positions are created by
appointment byhe Governoor appointment byertainpublic employeeunion representatives
N.J. Stat. Ann. 88 52:1247.27, 52:14-17.46.3 With respect to th&HBC, its members are
required to “publish annually a report showing the fiscal transactions of tgepro . . to the
Governor.” N.J. Stat. § 52:4%/7.27 seealso Maliandj 845 F.3d at 9B9 (reasoning that
mandatory reporting requirements to the State lean in favor of finding thantibe i not
autonomous). Moreover, the fact that the Treasury Department is responsibkrftaining
control over, and making paymeritom thefundsleansin favor of finding the entitiesre not
autonomous.

However by statute,the Commissionsmaintain the authority to establishrules and

regulations, and their final decisions are appealafilee Committees have “the authority to
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create, modify or terminate any plan . . . at [their] sole discretion” and “the daty and
responsibilityto the programs” as do the Commission memb€F&C  44) Notwithstanding,
the third factor weighsmore in favor of findingthe Commissions and Committeas not
autonomous, andre therefore arms of ti@tate

On balance, théitchik factorsweigh in favor of finding that the Commissions and
Committees are arms of théag. ConsequentlyPlaintiffs claimsare barredy the Eleventh
Amendment, and Countsahd Il will bedismissed.®

Further, Plaintiffs’ claims against Defendants in their individual capaciies barred
under the doctrine of qualified immunityseeWright v. City of Pg 409 F.3d 595, 59@&d Cir.
2005) (citingElder v. Holloway 510 U.S. 510, 514 (1994¢xplaining that qualified immunity
insulates public officialsfrom suit unless they violateclearly establishedstatutory or
constitutional law rights) (emphasis added). Defendants were not on notice thabtiakict
violated any clearlestablishedaw. Additionally, Plaintiffs’ claimsagainst Defendants their
individual capacities are alsismissed under Federal Rule of Civil Procedure 12(b)(6) because
Plaintiffs fail to sufficiently plead anallegation of wrongdoing as it relates to each imtligl
Defendant. SeeAshcroftv. Igbal 556 U.S.662, 678(2009) (explaining thatrhere conclaory
statements, do not suffide” Therefore, Count Il will belismissed.

Similarly, Plaintiffs state law claim alleginghat Defendants violated the New Jersey
Constitutionis also barred by the Eleventh Amendmer§eePennhurst 465 U.S. at 121

(concluding that statkaw claims brought in federal court against state officials alleging a

10 plaintiffs’ claims against DefendarBsidolato Porring and Sheppards state officialsre also
dismissedbecause thesdefendantsare an extension of the Commissions and Committees.
Further, Plaintiffs fail to sufficiently plead any allegations tthe#se defendants, in performing
their respective duties, injured Plaintiffs.
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violation of statdaw in carryirg outtheir official responsibilities is a claim against the State that

is protected by the Eleventh Amendment). Thus, Count IV widlib®issed.

V. CONCLUSION
For the reasons set forth above, Defendants’ Motion to Dismi€GRBNTED.! An

appropriate Order follows.

s/ Susan D. Wigenton
SUSAN D. WIGENTON
UNITED STATESDISTRICT JUDGE

Orig: Clerk
CC: Leda D. Wettre, U.S.M.J.
Parties

11 Because this Coukiickssubject matter jurisdictiorit, declines to reacthe merits of Plaintiffs’
claims thatthe 2001 Infertility Mandate and the Amended Infertility Mandate facially
discriminatory and restricsamesex couples’ fundamental right of procreation. Additionally, none
of the Plaintiffs allege that they have sought or been denied coverage undeketidedrinfertility
Mandate. Therefore, Plaintiffs’ claimsas they relate to alleged injuries undiee Amended
Infertility Mandate, are not ripeA claim is not ripe for adjudication if it rests upon ‘contingent
future events that may not occur as anticipated, or indeed may not occur ateias v. United
States 523 U.S. 296, 300 (1998) (quotimipomas v. Union Carbide Agric. Prods. Cé73 U.S.
568, 580-81 (1985)).
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