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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

PNC BANK, NATIONAL :
ASSOCIATION, . Civil Action No. 16-7648 (SRC)(CLW)

Plaintiff,
OPINION
V.

GREAT GORGE VILLAGE SOUTH
CONDOMINIUM COUNCIL, INC., JOHN
DOES,

Defendants.

CHESL ER, District Judge

This matter comes before the Court on the motion to dismiss Counts Four and Eight of
the Complaint by Defendant Great Gorge Village South Condominium Couthal (*
Association”) [Docket Entry 8]. Plaintiff PNC Bank, National AssociatioiN(P) opposes the
motion [Docket Entry 11].The Court has considered the papers filed by the partigsraceeds
to rule on the motion without oral argument, pursuant to Federal Rule of Civil Procedurer78. F
the reasons discussed below, the Court will grant Defendant’s motion to dismiss.

l. BACKGROUND

This case arises from a dispute over a condominiumadihiin the Great Gorge Village
South Condominium Development in Vernon, New Jersey. (Compl. T1At@)st, the unit
was occupied by Patrick and Lucille Scotto (“The ScottasijiPlaintiff PNC held the
mortgage for the unit. (Compl. { 8). At some point, the unit was damaged in a fire. (Compl.
10). On August 30, 2013fter Grat GorgeVillage South Condominium Coundltthe

Association”)instituted a foreclosure action against the Scottos, the Associibtine Scottos
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entered into a consent order in which the Scottos assigned their rights of ogcap@énc
possession in the unit to tAssociation (Compl.f12-15). heconsent order allowed the
Associationto rent out the unit and to use the rental income taggaair costgor the unit.
(Compl. 1 15).

On March 25, 2013, PNC filedseparatdéoreclosure complaint against the Scottos and
the Association. (Compl. § 20). The parties entered a consent order in which thetidssocia
held a priority lien. (Compl. I 23). On August 29, 2014, a final judgmastentered in favor
of PNCand on March 11, 2015, PNC purchaseduhieat asheriff's sale! (Compl. 11 25-26).

After the salethe Association provided PNC with invoides repairsof the unit.

(Compl. 11 28-36) PNCrefused to payor serviceghat predated the shersfsale. (Compl. 1

30, 38). According to PNC, ¢hAssociatiorthenaltered the statement to make it appear as if

the costs were incurred aftidre sheriff's sale.(Compl. I 36).PNCalso alleges that the

AssociationhasrefusedPNC access to the unit. (Compl.  4BNCthus brings it€Complaint.
. MOTION TO DIsMISSUNDER RULE 12(B)(6)

A complaint will survive a motion under Rule 12(b)(6) if it states “sufficient factua
allegations, accepted as true, to ‘stateaarckor relief that is plausible on its face Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atlantic v. Twombly550 U.S. 544, 570 (2007)).
“A claim has facial plausibility when the plaintiff pleads factual content that allbgvsourt to
draw the reasonable inference that the defendant is liable for the misconduct”alldggsiting

Twombly 550 U.S. at 556)Following Igbal andTwombly the Third Circuit has held that, to

1 PNC purchased the unit on behalf of the Department of Veteran Affairs. (Compl.@r26).
March 23, 2015, PNC transferred the property by deed to the Secretary of Vdfamnan A
(Compl. 1 27). On April 8, 201@)e Department of Veteran Affairs transferred the property
back to PNC by deed(Comp. 11 39-40).



prevent dismissal of a claim, the complaint must show, through the facts allegdide that
plaintiff is entitled to relief.Fowler v. UPMC Shadysid&78 F.3d 203, 211 (3d Cir. 2009).
While a court must accept all factual allegations as true and construe the complaifighrt the
most favorable to the plaintiff, it need not accept a “legal conclusion couchedchasah fa
allegation.” Baraka v. McGreeveyl81 F.3d 187, 195 (3d Cir. 200Fpwler, 578 F.3d at 210-
11;see also Igbal556 U.S. at 679 (“While legal conclusions can provide the framework of a
complaint, they must be supported by factual allegations.”). “Threadb@&sds et the elements
of a cause of action, supported by mere conclusory statements, will not suiffical,’556 U.S.
at 678. In evaluating a Rule 12(b)(6) motion to dismiss for failure to state a alamart may
consider only the allegations of the complaint, documents attached or specififainced in
the complaint if the claims are based upon those documents, and matters of putdic\éer
Family Trust v. Queerb03 F.3d 319, 327 (3d Cir. 200Bentinel Trust Co. v. Universal
Bonding Ins. C9.316 F.3d 213, 216 (3d Cir. 2003).
a. TRESPASSCLAIM

In Count Four of its ComplainENCalleges that the Association committed trespass.
“Trespass is thanauthorized entrygenerally of a tangible matter, onto the property of another.”
New Jersey Tpk. Auth. V. PPG Indus.,,Id6. F. Supp. 2d 460, 478 (D.N.J. 1998jd, 197
F.3d 96 (3d. Cir. 1999) (emphasis added)lCR claim of trespasgannot be maintained
becaus¢he Complainpresents threadbare recitals of the elements of the cause of action, without
factual allegatios to support those elements. The Complaint simply states that PNC or the
Department of Veterans’ Affairs are the rightful owners since the MarchQOllb sheriff's sale
and that the Association entered without authorization. (Compl. {1 63-64). haacesert

when the entry took place, how it took place, or what exactly happened. Additionally, the



Complaint elsewherstates that the Association entered into the unit with permission of the
Scottos, two years prior to PNC’s ownership of the unit. (Compl. I 15). The Association had
permission based off the August 30, 2013 consent order it had with the Scottos. (Compl.  15).
PNC fails tobring any facts to show that the previous authorizatiasrescinded. Although
PNC maybe able to bring other causes of actions to show that the Association overstayed its
welcomeon the propertytheycannot rely ora claim of trespass because the Complaint itself
showsthat the Associatiohad permission to enteBecausd’NC preserg nofacts tosupport
theallegationthat the Association enter@dthout authorization, this Cougrants Rfendants
motion to dismiss Count Four of the Complaint.
b. NeEw JERSEY CONSUMER FRAUD ACT CLAIM

In Count Eight, PNGlleges thathe Associatiorviolated the Nes JerseyConsumer

Fraud Act(*NJCFA”). The NJCFA povides, in relevant part, that:

[A] ny unconscionable commercial practice, deception, fraud, false pretense, false
promise, misrepresentation, or the knowing, concealment, suppression, or omission of
any material &ct with intent that others rely upon such concealment, suppression or
omission, in connection with the sale or adisement of any merchandise or real estate
or with the subsequent performance of such person as aforesaid, whether or not any
person hasifact been misled, deceived or damaged theislugclared to be an
unlawful practicg]”

N.J.S.A. 56:8-2.In light of this language, the Third Circuit has held that a CFA plaintiff fails to

state a cognizable claim where “the complaint is not baséithe)n. . . marketing or sale of

merchandise or services to hinHuertas v. Galaxy Asset Mgnt41 F.3d 28, 35 (3d Cir.2011)

2PNC alleges that the “consent order anticipated that the circumstances woulkel ‘efienghe
foreclosure sheriff's sale.” (P. Br. in Opp. at 6) (citing Compl.  16). PNCemdes a
provision in the consent @er, but it does not attach this consent order to the Complaint.
According to the Complaint, the provision that PNC references concerned splittiegshe
between the Scottos and the Association after the sheriff's sale, but did not digcpasys
access to the property. (P. Br. in Opp. at 6; Compl. § 16). This argument, therefore, fails t
show that the consent orderminatedhe Association’s access to the property.



(“[T]he reach of the [NJCFA] is intended to encompass only consumer oriented coatmer
transactions involving the sale of merchandise or services.” (quotation ojnitted)

The Complainherestates that the “services at issue in taise are merchandise as
defined by N.J.S.A. 56:8{(c).”. (Compl. 1 90). N.J.S.A. 56B<) defines merchandise amny
objects, wares, goodspmmodities, services or anything offered, directly dirgctly to the
public for sale.” Butthe Complaintdoes not specifically allege what merchandvss sold in a
deceptive mannen this case The only item that Complaint states vaadd was theinit itself,
and the Complaint does not specifically identify any misrepresentation on@massnaterial
fact by the Association in connection with PNC’s purchase of the unit. AltHéNgltlaims in
its opposition brief that the doctored invoice for repairs was in connection withiehaf tee
unit, the Complaint itself states that these invoices were submittedradteheriff’s salg
(Compl. 1 28-36), and thus were not in connection with that SdeGennari v. Weichert Co.
Realtors 288 N.J. Super. 504, 535 (App. Div. 19947¥,d as modified148 N.J. 582 (1997)
(“The misrepresentation has to be one which is material to the transaction andswahich i
statement of fact, found to be false, made to induce the buyer to make theeyéh@lke
NJCFAdoes not protect against all unconscionable activity, but only pretgatsstraud in a
sale. Because the Complaint does not specifically identify what service ameisdy or real
estate sale it is referring to and what iierepresentation or omission waadein connection

with that sale, it fails tstate a claim under the NJCFA.

3 PNC puts forth other theories in its opposition brief as to how the Association violated the
NJCFA. PNC argues that the doctored invoices were in connectionepdlr servicesr
services that the Association provided as owner of the developnéntvdll-established that a
plaintiff cannot amend a pleading through a brief in opposition to a motion to didheidsrico
v. Home Depot507 F.3d 188, 201-02 (3d Cir. 200Because th€omplaint fails to statéacts
to substantiata claimthat thee was a deceptive practice in connection with a sale, PNC’s
NJCFA claim is dismissed.



[11.  CONCLUSION
For the foregoing reasons, the Court will grant Defendant’s motion to dismisssCount
Four and Eight of the Complaint with prejudice. An appropriate Order will be filedvitiere

s/ Stanley R. Chesler

STANLEY R. CHESLER
United States District Judge

Dated: February 12017



