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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

SURENDER MALHAN, for himself and as
parent of E.M., and SPACEAGE

CONSULTING,
Plaintiffs, Civil Action No. 16-8495 (CCC)
V.
GURBIR GREWAL, in hisofficial capacity OPINION

as Attorney General of New Jersey; STATE
OF NEW JERSEY, OFFICE OF CHILD
SUPPORT SERVICES; NATASHA
JOHNSON, in her official capacity as
Director of Division of Family
Development; LARRY ASHBRIDGE,
CHIEF, CHILD SUPPORT
ENFORCEMENT, NJ OFFICE OF
PROBATION SERVICES, DONALD
KESSLER, DAVID B. KATZ, etal.,

Defendants.

FALK,U.SM.J.

Before the Court is a motion by the Judig-Related Defendantso quash a subpoena

issued by Plaintiffs to the LivirsjonNew Jersey Police Degarent [ECF No0.94.] The motion

! The JudiciaryRelated Defendants areuir S. Grewaljn his official capacityas the Attorney
General of New Jerselew Jersey Superi@ourt Judge David B. Katz; former Newrdey
Supeior Court Judge Donald Kessler; Larry Ashbridge (named ioffisial capacity as Chief
of Child Suppat EnforcementNew Jersey Office of Probation); and the Nisvsey
Administrative Office of the Coust Probation Division
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is opposed. Noralargumenis necessarySeeFed. R. Civ. P. 78(). For the reasons stated
herein, the motion to quash@RANTED.

RELEVANT BACKKGROUND

This case involves claims againgrious gfendantsincluding e New Jersepttorney
Generaland twoNew Jerseysuperior Court Judgesarising outof a number ofjarnishment
orders andourtdecisiors that have been enteredthe context of awngoingStatefamily court
matterbetween Plainti and his wife This actionis part ofnumerousasesn this court
involving these issues, past and preseéntits currenform, this case isypposed to bécused
on Raintiffs’ claims under 42 U.S.C. 8§ 652(l42 U.S.C8 669aand42 U.S.C. § 198, which
allege ha thestate garnishment cecs at issue ardlegal; thatPlaintiff Malhari s financial
information was impermissibly dikxsel; thatDefendants have fiesed to review and adjust
child supporbrders ovea period of yess, andthat Defendantdhave retaliateadgainst Plaintifs
in thestatecourtlitigation.?

In December 2019, Judge Katz was addeiths casethrough the filing of an amended
complaint. Judge Katzresponded by filing motion to dismison the grounds of, among other
things, absolutgudicial immunity. That mabn is pending.

Thereafterpn July 15, 2020, Pitiff Malhanfiled his mostrecentcase against
DefendantsMalhan v. Katz 20-8955(the 20 Action”). On Jly 27, 2020 Plaintiffs’ counsel,
Mr. Clark, and a proceserver pesaally appeared at the home of Judge Katz and attempted to
serve himwith the Complaint in th&0 Action. This step wasaken despit®efendard’
counselMr. McGuire, having represented Judge Katz in all previously filed suits and having

stated thahe would accepserviceon Judge Kat's belalf.

2 A more detailedlescrigion of the nature of this case can be found in prior Opini@ee
Malhan v. SecretaryUnited States Department of Sta®@88F.3d 453 (3d Cir. 2019).

2
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These events, as well as othersdettiledhere led the New Jerseyt&e Polie to
attempt tospeak with Mr. Clark on July 27, amttimatelyinterviewhim on July 28 Plaintiff
Malhancontends that otwo oc@asions,once on Jul\27 and a second time on July 28, police
attempted to visit him at sihome; he apparently did not speak witbnh. SeeAffidavit of
Surender Malhan{ 1;Ex. 2; ECF 972.

The Motion to Quash

On July 28 Mr. Clark srved a subpena on he Livingston Police Department seeking:
any/all 911 call 311 call or any call whatsoever from David Katz to Livingston
PD on July 27, 2020; argispdchers notes, log notes, police reporény record
whatsoever of contact by Davidakz with Livingston PD ory/27/20; any
recordings of any radio traffic or internal calls from LD, related to David
Katz from 7/27/20.
(Declaration ofRobet J. McGuire,Esq, Ex. D.)
On August 10the JudiciaryRelaed Defendants filed a rtion toquash Theyclaim that
the subpoena should be quashed because it seeks information about the saéetyriyof a
sitting judgeanddoes not seek any informatitimat couldeven possiblye relevanto the
litigation, which inwlves garnishmerdrders and ecamic issues Furthermore, the Judiciary
Deferdants advise that theage no responsive documents to the sebpdecausef “the
absenc®f communication with tat Department. (Defs! Br. 13.) However, the Judary
Defendants stillequest that the subgiea be quashed anhat itbe madeclearthat anysubpoena
that seeks such information would be empissible.

Plaintiffs contend that Judge Katz does not have standing to quash the subpoena; they

further contend thahe informationsoughts relevant bcausef wha they ternt‘retaliation’
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and finally, they contend thdtthereare no respnsive documents the subpoena should be
deemed moot anithatno merits determition is appropriaté.

DISCUSSION*

The subpoenat issuehas no place in thcase. Plaintiff s providedeficient and wefully
unconvincng reasons for serving iMoreover, as Plaintiff havenot withdrawn the @wpoenat
is appropriatdor the Courto proceedo quash it.

A. Legal Standard

Motions toquashsubpoenas are governeglRule45. Under Rule 45 courtshave
significant discretion to quash or modify a suabpa vhere the discover sought igrrelevant or
compliance with theubpoena would be unreasonableppressive.”Biotechnology Value
Fund v. Celera Corp.2014 WL4272732 at *1(D.N.J.Aug. 28, 2A4) (citing First Sealord Sur.

v. Dunkin & Devires Ins. Agenc918 F. Supp2d 362, 383 (E.D. Pa. 2013)

% Plaintiffs opposition brief contains Judgea&’'s home addresdDefendantsequestedhat tre
opposition brief baemporariy sealed pendingn opportunityto brief a formal motn for
permanensealing which this Court graied. [ECF No. 100.] The formalmotion b seal was
filed on Septembet8, 2020[ECF No. 102] and Plaintiff filed oppositin to the motion on
October 2, 20. [ECF No. 104.] The motionwill beaddressedeparatelyin due couse.

4 While this motion has been pending, there has he@worthy activity in the* 20 Action.

Eirst, Defendansfiled an applicion with the @urtrequesting that Mr. @rk, plaintiff,
andbr anyand all of their agnts,berequired to servany future pleadingsn any member of
the judiciary, including Juge Katz,only by serving the Deputy Attorney Genesaating as
defense counsel in that casehe Honorale Leda D. Wéttre U.S.M.J. granted hat application,
in part, by referencingnumerous statem&si made by Mr. Clark thatraise legitimate security
concerns as to plaintiff, his counsel, and theinggapproaching Judgeaiz and other embers
of thejudiciary personally, especiallat ther residences. (Civ. A. No. 208955 ECF No. 20.)

Secondon September 18, 2020 Haorable Susan DWVigenton, U.S.D.J.denied an
orderto show cause filedylthe Plaintiff thatsaughtrelief from a supposeddag ord€’ issued in
theNew Jersg Supeior Courtcustody casend most recently enforced by Judge Kétrling
thatinjunctiverelief of the type saght is not available under Section 1983 or agaisstiag
judge, and thiaPlaintiff wasunlikely to succeedn hisclaims. (Civ. A. No. 2-8955, ECF No.
27.)

Third, on October 21, 202@istrict Judge Wigenton entered an Order granting a motion
to dismisdiled by, among others, Judge Ka#nd disnssed thé20 Action. (Civ. A. No. 20-
8955;ECF No. 30).
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“The permistble scope of discovery undeuR 45 is the samas under Rd 26(b).”
Mallinckrodt LLC v. Actavis Bbs 2017 WL 5476801, at *4D.N.J.Feh 10 2017. Federal
Rule ofCivil Procedure 26{)(1) provides that a party may obtain discovery regarding “any
nonprivileged material that is relevant to any party’s claimefergse and proportional to the
needs othe ca&e, considering thienportarce of theissues astake in the eion, the amounti
controversy, the pags’ relative access to relevant information, the parties’ resources, the
importance of the discovery iegolving the issues, and whether the burdeexpense of the
proposed discovery outweighs its likely bengfild. It is “well recognized that the federal rules
allow broad and liberal discoveryPacini v. Macy's 193 F.3d 766, 7778 (3d Cir. 1999)
Rdevance is a broader inquiry at theaivery stage than at the trial gt sed\estle Food
Corp. v. Aetn&os. & Surety Cp135 F.R.D. 101, 103 (D.N.J. 1990), and “relevant information
need not be admissible at trial if the discovery appears reasaaddijated to lead to the
discovery ofadmissble evidencée. Pearon v.Miller, 211F.3d 57,65 (3d Cir. 00) However,
while relevant informationeed not be admissible, the burden remains on the party seeking
discovery to “show that the informationugt is relevant to the subject mattétheaction and
may lead to admsible evidence.Cawer v. City of Trenton 192 F.R.D.154, 159 (D.N.J. 2000)
Ordinarily, a motion to quash is made by theipientof asubpoena; howevefta party has
standing ¢ bring a Motion to Quash or modify alspoem upon a noiparty when the grty
claims a personal privilege in the productiongiat.” Schmuloviclv. 1161 Rt. 92007 WL
2362598, at2 (D.N.J. 2007 (citing DIRECTV, Inc. v. Richards2005 WL 1514187, at *1
(D.N.J. June 2, 2005)). “For examplea paty has sufficient standing thallenge a subpoena

issued to a bank that seeks disclosure of that pérsiscial records. Malibu Media LLCv.
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Doe 2016 WL 3876425, at3*(D.N.J. Jly 14, 2016)(citing Schmulovich2007 WL 2362598, at
*2).
B. Decision

Fird, Plaintiffs’ argumentthat Judge Kat lacks sanding tomove to gash the sbpoena
is frivolous. JudgeKatz plainly hasa persoal interes in any communications he may have had
with law erforcementregarding his personal safety, his hoare the safty of his famly. To
that er, inthe‘20 Action, the Hmorable Ledd®. Wettreentered an OrdehatMr. Clark,
Plainiff, andtheir agents are precluded fmattempting personakervce an any memier of the
judiciary, includingJudgeKatz; in so doing,Judge Wettrédoundthatsome of Mr. @ark’'s
comments regarding the judiciary and Judge Kapanticularraise*legitimate concerns. See
footnote 3 supra

Second, there isabsolutelyno relevanceo the information sought in the subpoghnhis
case is abat gamishment orderand pimarily ecnomic issues The subpoena seeks
information aboutommunicationdetween Judge Katz and the Livingston Police Department
regarding the serge of acomplaint in a diférent case.There is zero connection between the
claims in ths case and communications that Judge Katz may or may not have hahykw
erforcementagencyabout the events at his home

Plaintiffs attemptto argue that the material sought vedimehow proveome kind of
convolutedbias (SeeOppn Br. 9; ECF No. 97) Thatbaseless argument is silpmot so. The
Court alsdbelievesany claims othe type ofpersonabiasthat Plaintiff attempts to refer toea
prohibited by the doctrine of judiciahmunity. SeeCapogrosso v. Supreme CooftNev

Jersey 588 F.3d 180 (3d Ci2009).
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Third, this subpoena was served during the pendenoywgant's motion to dismiss on
the basis of absolute immunitny further discovery againsthe Superior Courfudgesvho
have moved tdismissis stayed pending resolutiofh the motion.

CONCLUSION

Thesubpoenat issie seeks information that has nothing to do with thegations of tis
case. It is alsoimproperfor other reasonsit mustalso be noted théiherewerecertaintroubling
statemente the motion paperthatthe Court choses not to address herdefendats’ motion
iIs GRANTED and the subpoenais QUASHED. All further disovery againsthe Superior
Court Judgess stayedoending resolution ahe motion to dismiss.

gMark Falk

MARK FALK
United States M agistrate Judge

DATED: November 2, 2020



