DURANTE v. UNITED STATES OF AMERICA Doc. 30

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
MICHAEL F. DURANTE, Civil Action No. 16-8949(SRC)
Petitioner, |
V. OPINION
UNITED STATES OF AMERICA, -

Respondent.

l. INTRODUCTION

This matter has been opened to the Cbyietitioner’s filing ofa motion pursuant to
vacate, correct, or set asisientence pursuant to 28 U.S.C. § 2255 (“Motion”). For the reasons
explained in this Opinion, &hCourt conduct a hearing ondand Four of the Motion and
reserve judgment on thellaim pending the outcome of thearing. The Court will otherwise
deny the Motion for the reass stated in this Opinion andrgea certificate oappealability.

Il. FACTUAL BACKGROUND ! AND PROCEDURAL HISTORY

Petitioner was a physician with a practicdNiew Jersey. A federal sting operation
revealed that he had been illegally sellingsariptions for oxycodone to two drug-distribution
networks: one run by codefendant Andre Dodwrand one by codefendant Dennis Abato. Both
Domando and Abato ultimately cosqated with te Government.

In December 2011, Durante was charged by Seperg Indictment with conspiracy to

distribute oxycodone and distrilbom of oxycodone. Durante movéadl suppress evidence and to

! The factual background is taken from the ke record, includingetitioner’s criminal
docket, the transcripts of pretrial hearingsl ghe trial, the Presentence Investigation Report
(“PSR”), as well as the facts recounted by thed &ircuit Court of Appeals in the decisions
denying Petitioner’s direct appeal and afiimgnthe denial of I§ Rule 33 motion.
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obtain certain information prior tivial. This Court held an evidentiary hearing limited to the
search of a safe found in Duraist basement and Durante’s poseat statements and ultimately
denied all of Durante’s motions.

In May 2013, after a multi-weekiat held before this Courg jury convicted Petitioner
of one count of conspiracy to distribuirycodone and fifteen counof distribution of
oxycodone. From the recordings played at tagyry could find that Petitioner knew Domando
was reselling the presctipns for a large profitPetitioner was also captured on tape accepting
$300 from Domando in exchange fmescriptions, as well as $100 for an extra prescription he
sold to an undercover agent. Neither DomandoAtato testified at trial; however, Abato’s son
testified that he delivered erdapes of cash to Durante in exaige for extra prescriptions.
Evidence was also presented showing that Peg¢itiattempted to covéis tracks through false
medical records.

On December 17, 2013, Petitioner was sentenced by this Court to 136 months of
imprisonment on Count One and 136 monthergfrisonment on Gunts Three through
Seventeen to run concurrent§eeCrim. Dkt. No. 454, Judgment &onviction. Petitioner then
filed a direct appeal challengingveegal rulings made by this Couréfore and during trial, all of
which the Third Circuit rejecte@ee United States v. Duran6l2 F. App’x 129, 130 (2015),
cert. denied136 S. Ct. 537 (2015). In a separate apinthe Third Circuit also affirmed the
District Court’s denial of Peti@ner’'s motion for a new trial uier Federal Rule of Criminal
Procedure 33 based on allegations tha@beernment violateds obligations undeBrady v.

Maryland See United States v. Duran689 F. App’x 692, 693 (2017).

2 Petitioner’s co-defendants Lawrence Gebo, MaRinaldi, Michael Scherer, Marianna
Colucci, Tristen Ambrosino, Dagli Lally, Melvin Fernandeaylichael Corrao, Gregory Gavini,
Brian Renkart, and Andre Domando pleaded guitiy were sentenced on various dates in
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Petitioner’'s 8 2255 Motion is dated Noveenli 6, 2016, and was docketed on December
1, 2016. ECF No. 1. In his § 2255 Motion, Petitioner raises 10 grounds for relief. Grounds Three,
Four, Five, Six, Seven, Eight, aiién assert that his attornéys. Fleming, provided ineffective
assistance of counsel during pre-trial proceediagsial, during sentencing, and on direct
appeal. In Grounds One, Two, and Nine, Petitiooetests his sentenceathing that: (1) it is
unfairly disproportionate to that of this co-dedlants; (2) he was entitleo a 2-point reduction
in the calculation of his Sentencing Guideline$;i@ should receive criddrom the Bureau of
Prisons (“BOP”) for time served on home confinement; and (4) the forfeiture portion of his
sentence was excessive. The governmeswared the Motion odanuary 22, 2018. ECF No.
20. and Petitioner submittedshieply on August 13, 2018, ECF No. 28, and a supplemental brief
on January 25, 2019. ECF No. 29. The mattéulig briefed and ready for disposition.

II. STANDARD OF REVIEW

Title 28, United States Code, Section 2255 pereniteurt to vacate, cect, or set aside
a sentence

upon the ground that the sentenceswaposed in violation of the
Constitution or laws of the UniteStates, or that the court was
without jurisdiction to impose suchsentence, or that the sentence
was in excess of the maximum authorized by law, or is otherwise
subject to collateral attack. . . .

28 U.S.C. § 2255.
A criminal defendant bears the burden dabishing his entitlenmd to § 2255 relief.

See United States v. Davi@94 F.3d 182, 189 (3d Cir. 2005). Mover, as a § 2255 motion to
vacate is a collateral atfaon a sentence, a criminal defendantist clear a significantly higher

hurdle than would exist on direct appedlriited States v. Travilligrn759 F.3d 281, 288 (3d Cir.

November 2013. Co-defendddnnis Abato pled guilty and was sentenced in July 2014. Only
Domando appealed, Appeal No. 13-4602ybkintarily dismissed that appeal.
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2014) (citingUnited States v. Fradyt56 U.S. 152, 166 (1982)). In considering a motion to
vacate a defendant's sentence, “the court must tabeepruth of the movant’s factual allegations
unless they are clearly frivolous orethasis of the existing recordJhited States v. Bootd32
F.3d 542, 545 (3d Cir. 2005) (internal quotation marks and citation omittieid)the policy of
the courts to give Bberal construction tpro sehabeas petitionsRainey v. Varner603 F.3d
189, 198 (3d Cir. 2010).

The Court may dismiss the motion withoutdiog an evidentiary hearing where the
motion and the files and records of the case cehaly show that the prisoner is entitled to no
relief. See28 U.S.C. § 2255(b);iu v. United StateNo. 11-4646, 2013 WL 4538293, at *9
(D.N.J. Aug. 26, 2013) (citinBooth 432 F.3d at 545—46). Nevertheless, the Third Circuit has
“repeatedly emphasized that ‘bald assertions andlasory allegations doot afford a sufficient
ground for an evidentiary hearing’ on a habeas petitiBalfner v. Hendricks592 F.3d 386, 395
(3d Cir. 2010) (ciations omitted).

There are additional important limitatis on motions brought pursuant to § 2255.
Notably, § 2255 “generally ‘may not be employedelitigate questionshich were raised and
considered on direct appealUnited States v. DeRewdl0 F.3d 100, 105 n.4 (3d Cir. 1993)
(citation omitted). Nor is § 2255 reliafsubstitute for a direct appe8ke United States v. Frady
456 U.S. 152, 165 (198%Xee also Bousley v. United State23 U.S. 614, 621-22 (1998).
Accordingly, a defendant whose 8§ 2255 motion ragselim he failed toaise on appeal must
show both “cause” for that failure and “actuatjodice” resulting from the claimed errérady,
456 U.S. at 167-6&ee United States v. Essi@ F.3d 968, 979 (3d Cir. 1993). Section 2255
claims are also limited to isss pertaining to a petitionertsistodial status and cannot be

invoked to challenge non-custob#spects of their sentenc&ee United States v. Rp861



F.3d 374, 380 (3d Cir. 2015) (“monetary comenhof a sentence” does not satisfy the “in
custody” requirement of feral habeas statutes).
IV.  ANALYSIS

a. Ineffective Assistance of Counsel Claimgrounds Three, Four, Five, Six, Seven,
Eight, and Ten)

Before a petitioner can establish that he wanied his Sixth Amendment right to the
effective assistance of counded must make a two-part shiog: (1) that his counsel’s
performance was so deficient thilaé attorney was ndtinctioning as the professional counsel
guaranteed by the Sixth Amendment; andlfa) he was prejudiced by his attorney’s
deficiencies, i.e., that “there is a reasongitebability that, but focounsel's unprofessional
errors, the result of the procergiwould have been differentStrickland v. Washingtoa66
U.S. 668, 694 (1984).

UnderStrickland counsel “is strongly presumedhave rendered adequate assistance
and made all significant decisiomsthe exercise of reasonalprofessional judgmentld. at
690. Thus, to prove deficiency glpetitioner must show thabensel’s performance “fell below
an objective standard of reasonabkmender prevailing professional normBuehl v. Vaughn
166 F.3d 163, 169 (3d Cir. 1999). Courts evaluata¢asonableness of counsel’s performance
“from counsel’s perspectivat the time of the alleged error andight of all the circumstances.”
Kimmelman v. Morrisord77 U.S. 365, 381 (1986). Ultimatelyis the petitioner who bears the
burden of demonstrating that coufseepresentation was deficiemd.

Even where a petitioner is able to show tt@insel’s representat was deficient, he
must still affirmatively demonstrate thadunsel’s deficient perforamce prejudiced the
petitioner’s defensestrickland 466 U.S. at 692-93. “It is noheugh for the defendant to show

that the errors had some conceivalffea on the outcome of the proceedinigl’ at 693.



1. Ineffective Assistance during Péa Negotiations (Ground Four)

Petitioner asserts that his attorney wasfewtive during plea negiations. He asserts
that his counsel met privately thigovernment regarding the pdsbty of negotiating a guilty
plea to a financial crime, bittwas not accomplished, and Petitioner believes that the
government made a plea offer dyyithis meeting that was notramunicated to him by counsel.
After this meeting, Petitiner believed he had no choice but ta@trial. Petitioner further states
that counsel never discussed thespand cons of pleading guilsersus going to trial, including
the financial implications of his sententECF No. 1, at 15-16. In his reply, Petitioner
elaborates that counsel undgmmated his maximum sentenciegposure, which prevented him
from making an informed decision about whettoego to trial, and tt Petitioner did not
understand what his maximum expaswas until he received thedt draft of the PSR. ECF No.
28, Reply at 3.

“Defendants are entitled todteffective assistance of competent counsel” during plea
negotiationsLafler v. Cooper566 U.S. 156, 162 (2012) (quotation omitted). Consequently, “[i]f
a plea bargain has been offeredefendant has the right to effexe assistance of counsel in
considering whether to accept itd. at 168. “If that right is dendk prejudice can be shown if
loss of the plea opportunity led &drial resulting ira conviction on more serious charges or the
imposition of a more severe sentendd.”Furthermore, “as a genérale, defense counsel has
the duty to communicate formal offers frahe prosecution to accept a plea on terms and
conditions that may be favorable to the accu®éuen defense counsel allow[s] the offer to

expire without advising the defendant [of thé&dfor allowing him to consider it, defense

3 Petitioner’s counsel dispes these allegationSS€eECF No. 20-1, Declaration of Kathy
Fleming (“Fleming Decl.” at 1 7-12).



counsel [does] not render the effectassistance the Constitution requirddissouri v. Frye
132 S. Ct. 1399, 1408 (2012). “To show prejudice fioeffective assistanaef counsel where a
plea offer has lapsed or been rejected beaafuseunsel’s deficient performance, defendants
must demonstrate a reasonable probability theyld have accepted the plea offer had they been
afforded effective assistance of counshl.”at 1409. The Court findbat the issues surrounding
plea negotiations are properly addressedtiraing, and therefoseill hold a hearing on
Ground Four of the Motion prido rendering a decision.

2. Ineffective Assistance during Supression Hearing (Ground Ten)

Petitioner claims that defense counsel wma$fective during suppression proceedings for
two reasons. First, he appears to argueNtsat-leming erred by ndtaving Petitioner and his
wife testify at the suppressi hearing. Pet. at 31-32. ®ad, he argues that counsel was
constitutionally ineffective for failing to pserve certain suppression claims for appdal.

The record reflects that Ms. Fleming and belleagues filed several pretrial motions,
which included multiple rounds of briefingedeng suppression of evidence and statements
obtained pursuant to a searchrraat executed at Petitioner’s dieal office and during a search
of Petitioner's home and safe. Crim. Dkt. # 108, 115, 119, 120, 134, 176, 192, 202; Fleming
Decl. § 13. After conductingearings to determinedHegality of the searabf the safe and the
voluntariness of Petitioner’s post-arrest statements on January 9, 2012, this Court denied these

motions on February 7, 202Zrim. Dkt. #142, 162, 208.

4 Regarding the warrantless seaofiPetitioner’'s home, this Cauconcluded that it was lawful
under the doctrine of inevitable discovery becasttioner’s wife gave both oral and written
consent to search the housein€rkt. No. 208 at 4, and that fR®ner consented to opening the
safe and was not coercdd. at 5. Based on the evidence présdrat the hearing, this Court
further held that Petitioner’s post-arrest staénts were made after he was given Miranda
warnings.ld. at 6.



On direct appeal Petitioner asserted thist @ourt erred in both denying his motions to
suppress the fruits of the seagstof his home and denying higjuest for a hearing. The Third
Circuit rejected his claim as follows:

The Government justifies ¢hsearch of Durante’s home
based on the consent to searalegiby Durante’s wife. Durante's
wife gave oral consent and sigha three-line consent-to-search
form. Durante asserts that hisfevidid not voluntarily consent to
the search, but he provides naisdor this assertion beyond her
general statement that she did noderstand the form. It was not
clear error for the District Couto determine that the consent
given by Durante’s wifevas voluntary and thysstified the search
of the home. Further, becauserBute offered no clear basis for
his assertion that his wife’s carg was not voluntary, the District
Court did not abuse its discretiondenying Durante’s request for
a hearing on this issue.

Next, Durante challenged theaseh of the safe in the
basement of the home. He regtesl and was given a hearing on
this issue. Durante consented te #earch of the safe, but argues
that this consent was not givealuntarily because one of the
agents implied it could harm Durante in the future if he refused to
consent. It was not clear error fihe District Court to determine
Durante’s consent was voluntaugder the totality of the
circumstances. Thus, the DistrCourt did noterr in denying
Durante's motion to suppress thatswf the search of the safe.

Durante 612 F. App’x. at 131.

Petitioner further asserts that counsel firgicated to Petitioner and his wife that they
would testify at the hearing but decided against it because “she felt she had made such a
wonderful case that further testimony was nadesl.” Pet. at 31. As a general matter, the
decision to call or not to call a witness at trial isgfpsely that sort of sdtegic trial decision that
Stricklandprotects fronsecond-guessingHenderson v. DiGuglielmd.38 Fed. Appx. 463, 469
(3d Cir. 2005) (non-precedential). This Courtu'shindulge a strong presption that counsel’s
conduct falls within the wide rangd reasonable professionakagance; that is the defendant
must overcome the presumption that, under tfeugistances, the chafiged action might be

considered sound trial strategtrickland 466 U.S. at 689.
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In his Motion, Petitioner claimthat his wife should havestified at the suppression
hearing in order to provide ewdce that she “was clearly N(Qdic] able to understand” the
content of the forms she signeshsenting to the search of theosme. Pet. at 31. However, that
proffered testimony mirrarthe certification submitted by f@ner’s wife during suppression
proceedings. The Third Circuit found that MBsirante’s certification did not provide a clear
basis to find that her consentsvaot voluntary; thus, this Courtddnot err in findhg that Mrs.
Durante consented to the search or in denyingaaing. Likewise, in i8 proceeding, Petitioner
provides no clear basis for his assertion thawifis's consent was not voluntary. As such, under
Strickland Petitioner fails to show thabunsel was deficient forifeng to call his wife as a
witness and that he was prejoeld in any way by this decision.

Petitioner similarly contendsahif he had testified at ¢hsuppression hearing, he could
have contested the validity of his writtstranda waiver. Pet. at 31-32eeCrim. Dkt. #162 at
10. In that regard, he appears to claim thatatents who questioned him engaged in a “cover| ]
up” regarding when Petitioner signed the waivet. B31-32. Here, Plaintiff has not overcome
the presumption that counsel’s decision not tblram as a witness dahe suppression hearing
was a sound strategy, particularlyight of the record showing &t counsel vigorously litigated
the suppression issues and the risk associated with putting Petitioner on the stand at the
suppression hearirigror these reasons, the Court findat ttounsel was not deficient for not

calling Petitioner as a witneas the suppression hearing.

®> Allowing Petitioner to testify at the summsion hearing carriesbme risk. Although the
Supreme Court has held that a defendangeession testimony is natimissible “at trial on
the question of guilt or innocenc8&immons v. United State&90 U.S. 377, 390 (1968), the
Court left open the question of whether Ga@vernment may, consent with the Fifth
Amendment, use a defendant’s suppressiamiig testimony to impeach him at tri&lee United
States v. Salvugci#48 U.S. 83, 93-94 (1980) (“This Court has not decided wh&ilenons
precludes the use of a defendant’s testimoraysatppression hearingitopeach his testimony at
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Citing to the Third Circuit affirmance of his conviain, Petitioner also criticizes
counsel for failing to presenfer appeal the claim that he was entitledto‘evidentiary
hearing” regarding “the searcii his home, the ‘lapse of timbetween the [Miranda] warnings
and his post-search confessiond diis reference to his attorney” while being questioned by law
enforcement. Pet. at 31 (quotiDgirante 612 F. App’x at 132). Petitioner fails to provide any
reasons for why the failure to haaa evidentiary hearing on tleessues prejudiced him. As a
result, his argumentila the second prong &trickland

3. Failure to Challenge the Handwriting Expert and Admission of Prescriptions
(Ground Seven)

Petitioner also argues that his courfgéa not challenge” the testimony of the
Government’s handwriting expert, who opined af that at least 33 presptions introduced as
evidence were written by Pétiher. Pet. at 24. On February 27, 2012, before the trial
commenced, counsel filed a “Motion to Exclydée] Government’s Handwriting Expert” on
the basis of alleged deficiersi under Federal Rule of Evidence 702 and Federal Rule of
Criminal Procedure 16. See Crim. Dkt. 231. Tingtion argued, among other things, “that the
Government’s proffered handitvng expert testimony faileBaubert’sreliability requirement
and that the Government violatisl Rule 16 discovery obligationgth respect to the expert

handwriting report and materidl$:leming Decl. § 17; CrimDkt. 231. Based on that motion,

trial.”). Although the Third Circuit has not squarelgidressed the issuaery Circuit to do so
has allowed impeachment use of éetdeéant’s suppressn hearing testimonyee United States
v. Mitchell 2015 WL 5886198, at *2-4 (E.D. Pa. Oct2D15) (collecting cases and finding that
defendant’s suppression testimomyltl be used for impeachmergge also Reinert v. Larkins
379 F.3d 76, 96 n.5 (3d Cir. 2004) (noting that variomsrts have held “that such testimony is
admissible as evidence of impeachment”). Mwer, the Supreme Court has held that a
defendant’s statement obtad in violation ofMiranda, although inadmissible as substantive
evidence, may also be usedrigpeach the defendant at triSlee Harris v. New York01 U.S.
222, 225-26 (1971). Thus, even if excluded astamtise evidence, a defendant’s statement
obtained in violation of Mirandenay have come in to impeh him if he testified.
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this Court conducted Rauberthearing midtrial and ultimatelgllowed the Government to call
its handwriting witnessSeeCrim. Dkt. 353; Fleming Decl. { 18ee also U.S. v. Durant2012
WL 1232406, at *1 (D.N.J. Apr. 12, 2012). Moreoyveontrary to Petitioner’s claimseePet. at
24, after the Government restedunsel successfully movedstrike 477 prescriptions from
evidence based upon a lack of foundation. heotwords, trial counsel made every argument
that Petitioner claims heanted her to make.

Petitioner also argues that tB®vernment failed to disclose evidence that some of the
prescriptions attributed to him were actudtlygeries created by heo-defendant Abatold. at
24-25. Petitioner already raised thissekargument in his Rule 33 motidee Durante689 F.
App’x at 694-55. He is thus barreain litigating it through his § 2255 motiofeRewal 10
F.3d at 105 n.4Barton, 791 F.2d at 267. As the Third Circbild, there is no evidence that the
Government withheld any exculpatory evidenpeluding evidence dbrged prescriptions,
from PetitionerDurante 689 F. App’x at 695.

4. Failure to Adequately Evaluate the Aidiotapes Played at Trial (Ground Five)
Petitioner’'s next compiat pertains to audio recording$ conversationshat took place

between (1) Petitiomeand an undercovagent, and (2) Petitioner and Doman8eePet. at 18.
From these recordings, a jury could hawerfd that Petitioner knew Domando was reselling the
prescriptions at a subsi#al profit. In a February 2011 rewbng, Durante stated, “I just know
because my friend does the same thing you dsdHe these for a thousand to twelve hundred
dollars a bottle.” Durante, referring to praptions he provided to Domando over the previous
week, then stated “[s]o two lasteek, four this week — you shouhave six thousand dollars in
your pocket,” adding, “I know what people do witlesle things. You gotta ha at least twelve,

fifteen thousand dollars a momhincome here.” Durante wadso captured on tape accepting
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$300 from Domando in exchange fimescriptions, as well as $100 for an extra prescription he
sold to an undercover agent.

Petitioner claims that after those recordingse played for the jy, Ms. Fleming told
him that she “didn’t realize how bad those tapes wédde Petitioner appears to assert that
counsel’s trial strategy for dealingth the tapes amounted ineffective assistance of counsel.
According to counsel, before the tapes weay@dl in court, Petibiner “listened to these
recordings in” his counsel’s offés, “corrected the transcriptstbé recordings,” and “reviewed
the recordings and draft trangug” of the recordings witbhounsel. Fleming Decl. { 15. The
record reflects that Petitioner and his coupseticipated in “sevel hearings related gbome of
the recordings beforhe jury heard themlId. § 16. Counsel acknowledges that she believed that
when the Government played the recordinggliecourtroom for the jy, the content of the
recordings coupled with the teat the Government’s anscripts being exhitad in real time on
a screen, had a particularly negative effect on Petitioner’s ddse.”

Notwithstanding that counsel may underestimated the ingbdlce tapes and transcripts
on the jury, it is clear from the available rectndt counsel reviewed the tapes, litigated the
admissibility of the transcriptgand put on a vigorous defertbat disputed the government’s
interpretation of the Petitioner's conductthe tapes, as well as the accuracy of the
government’s transcripts in kepas. That counsel could ndiminate the damaging effects of
the tapes at trial does not amotmineffective assisince. Indeed, this Court at sentencing
explained that the tape recordings were “devimgiavidence. All one has do is listen to them.
As [the prosecutor] suggestidhis sentencing, the jury could very easily have convicted upon

those tape recordings by themselvé&aim Dkt. No. 504, Sentencing Tr. At 58.
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The Court notes that, ingrend, the evidence against Durante was overwhelming,
bolstered not only by the tape recordings, but also by his issafpoescriptions for thousands
of pills beyond what any legitimate patiewiutd possibly require. In short, assumiagguendo
that the case could have concéilyabeen better trie(and the Court does not find that to be the
case), there is not the slightest possibiligttthe outcome would have been different.

Echoing his arguments in Ground Six belowtitRaer argues that counsel could have
counteracted the damage caubgdhe recording by, among othéings, introducing evidence
that Domando and Abato were pafthis extended family, arttiat Domando had been a patient
of Petitioner’s father-in-law for several decadesipio the conspiracy,ral Petitioner, therefore,
trusted him. Pet. at 18-19. Such evidenmeld have equally strengthened the Government’s
argument that Domando and Rietier engaged in the drug ceiracy through the trust they
developed during their long-standi relationship. Thus, choosing rnotmake this argument did
render counsel constitutionally ineffective, partarly in light ofthe overwhelming evidence
against Petitionet Similarly, Petitioner argues that counsels ineffective fofailing to present
evidence that Petitioner had disgled approximately 15 patient®i his practicdor failing to
comply with the rules of pain magement. Even if counsel didifio present this evidence, it
does not amount to ineffective assistanckgimt of the overwhelming evidence against
Petitioner.

For these reasons, the Court finds that Pagtis trial strategy arguments in connection

with the tapes fail on both prongs$irickland

® Petitioner also appears to ardbat his counsel should have reelil before trial that the tapes
were too damaging to counteract, and shbalde presented a defe showing that the
conspiracy at the time the tapeere created. This strategy, however, would dramatically
undermine Petitioner’s overall defense by adnuttihat he was part ¢fie conspiracy.
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5. Failure to Call Petitioner's Codefendants at Trial (Ground Six)

Next, Petitioner alleges that counsel wasffiective for choosing not to call his co-
defendants Abato and Domando as defense witnatsesl after the Govament chose not to
call them. Pet. at 21-22. Petitiorasserts that defense coursamlild have impeached Defendant
Abato after third-hand statements were admittedugh his son. Petitionéurther asserts that
Domando would have testified that he had brogpglients to Durante’gractice and his father-
in-law’s practice for many years and thatitfkener had no knowledgef Domando’s illegal
schemes and had been pressured by the govertongnge his story tit the government’s
case. According to Petitioner, Domando ased him money and could have explained the
payment to Petitioner.

Petitioner’s assertions areesr speculation and he hasyided no evidence that his
codefendants’ testimony would have been heligfinis defense and would not have further
strengthened the governmantase, particularly in light d®etitioner’s decision not to testify.
As such, Petitioner fails to show that thera iasonable probability that the outcome would
have been different if counsel healled his codefendants as witnesses.

Furthermore, the decision notaall particular trial withesses is “precisely the type of
strategic trial decision th&tricklandprotects from second-guessin@iGuglielmg 138 Fed.

Appx. at 469see Pavel v. Hollin®61 F.3d 210, 220 (2d Cir. 2001) (noting that “[t]he

" Petitioner principally assertsat counsel should have callBdmando and Abato as witnesses
to establish that these individuélad a long history of referringresumably legitimate) patients
to his practice and that Petitioner had helpeth men financially andmotionally. Petitioner
asserts that this information would have ceuatted the governmenp®rtrayal of him as a
greedy doctor selling prescriptions. Again, atier fails to provideiny proof that these
witnesses, who were cooperating with the govemtpweould have testified in this manner, and
also fails to show that theig a reasonable probability that the outcome would have been
different had this informationden presented to the jury.
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Constitution does not oblige counsel to preseadbeand every witness that is suggested to
h[er]”). Because Petitioner’'s codefendants wareperating with the government, the decision
not to call them as witnesseg the defense appears to beodjectively reasonable strategic
decision. With respect to strategy, the record adflects that counsel gghasized in closing the
government’s failure to call these codefendasuggesting that theabsence amounted to a
failure to prove the against PetitioneBeeCrim. Dkt. No. 503 at 153.

6. Representation at Satencing (Ground Three)

Petitioner also claims thabunsel was constitutionaligeffective for failing to
adequately advocate on his behalf at sentgné¢ie principally arguethat counsel did not
contest the number of pills attributable to hand did not identify pills tht were prescribed for
a legitimate medical purpose.tPat 11-12. To the contrarounsel raised both of these
arguments before and during semieg. In a lengthy letter submitte¢o the U.S. Department of
Probation on August 14, 2013, counsel assertedtiiat'4,780” of the “83,848 pills” identified
by Probation were attributable to PetitioieER Addendum, at 35. Counsel supported that claim
with a detailed chagpanning three pagdsd. Counsel letter also @imed, among other things,
that Petitioner denied providirngatients with prescriptiontitside the usual course of
professional medical practice and farta legitimate medical purposdd. at 37-38. At
Petitioner’s sentencing hearing, ceehreiterated many of thesarsaarguments. Crim Dkt. No.
504. Thus, counsel was clearly not ineffective for adwogdhe precise claims that Petitioner
repeats in his § 2255 motion.

Counsel also succeeded in arguing for a vagdhat was 99 months below Petitioner’s
guideline range. Thus, “[n]o reasonable argumenteamade that counsgtovided ineffective

assistance at sentencingrancois v. United State2017 WL 349283, at *4 (D.N.J. Jan. 24,
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2017) (finding no ineffective assistce of counsel at sentencinges counsel’s argument led to
the court granting a significant downward departure).

b. Petitioner's Other Challenges to his Sstence (Grounds One, Eight, and Nine)

Petitioner attempts to challenge his prisentence on three grounds, claiming that: (1)
his sentence is unfairly disproportide@do that of his co-defendant(2) his guideline calculation
should be reduced by two points resulting in a losegritence; (3) he is entitled to credit from the
Bureau of Prisons (“BOP”) for time served lomme confinement before sentencing. He also
contests the financiglortion of his sentence by arguing thia@ Court’s forfeiture order was
excessive. The Court denies these clainfwasedurally defdted and meritless.

In Ground One, Petitioner argues that his serges unfairly dispropadionate to those of
his co-defendants—all of whom pleaded guilty. Beb. In Ground 8, he clas to be entitled to
credit for time served on honeenfinement prior to sentencinigl. at 27. Lastly, in Ground
Nine, he asks the Court to stenr his sentence by reducing l8entencing Guidelines by two
points.ld. at 29.

All of these claims are procedily defaulted. The procedurdéfault doctrine is clear: a
petitioner may not bring a 8§ 2255 tiom if he could have, but didot, raise the issue on direct
appealUnited States v. Fragyl56 U.S. 152, 165 (1982%ee United States v. Essi@ F.3d
968, 979 (3d Cir. 1993). A petitioner’s inability $how good cause for not raising a sentencing
issue on direct appeal precludefiateral review of that clainSee Felix v. Virgin Islands Goy’t
702 F.2d 54, 57 (3d Cir. 1983). And, while an attornégikire to raise a eim on direct appeal
can constitute cause for a proceadutefault, that occurs only ihe rare case where counsel's
failure amounts to ineffectivassistance of counsel in vidtan of the Sixth Amendmengee

Hodge v. United State554 F.3d 372, 379 (3d Cir. 2009). Hdiee sentencing claims at issue
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were readily available to him atirect appeal. Nevertheless, faded to raise any of thensee
generally Durante612 F. App’x 129. Thus, he is procedlly defaulted from arguing them in
his § 2255 petitionSee Frady456 U.S. at 167-6&ssig 10 F.3d at 979.

These sentencing claims are also whabking in merit. Sentences may be reduced
under § 2255 when the sentence imposed was iatiaal of the Constitubin or the laws of the
United States or exceeded the maximum penalty authorized by law. 28 U.S.C. § 2255. Thus, a
petitioner may generally seelied only by alleging gurisdictional problem, a constitutional
violation, or some other “fundameidefect which inherently reksi in a complete miscarriage
of justice, [or] an omission aonsistent with the rudimentademands of fair procedurdJnited
States v. Horsleyp99 F.2d 1265, 1268 (3d Ci9719) (citation omitted)Judge v. United States
119 F. Supp. 3d 270, 280 (D.N.J. 2015). Here, mbriretitioner’s sentencing claims come
close to meeting this threskiohnd are denied as meritléss.

Defendant attempts to blarhes procedural default on hi®unsel, who he claims was
constitutionally ineffective for nataising them on direct appe®let. at 4, 26. Because there is
no merit to any of Petitioner'sg@uments pertaining to his prison sentence, his trial counsel could

not be ineffective for failig to raise them on appe8ke Real v. Shannas00 F.3d 302, 310 (3d

8 Petitioner’s claim that the BOP should ghien credit for théime he served on home
confinement between his conviction and sesing is not cognizable in a § 2255 motiSee

Pet. at 27 (Ground Eight). It vgell settled that a claim parhing to the amount of time a

prisoner must serve in custodyates to the execution of a sentence, not its subst@eeee.g.,
Barden v. Keohan®21 F.2d 476, 478 (3d Cir. 1990). Thus, such a claim must be brought as a
habeas corpus petition fileshder 28 U.S.C. § 2241, not § 22¥8oodall v. Fed. Bureau of

Prisons 432 F.3d 235, 241 (3d Cir. 2005). In additior221 petitions must be brought in “the
district of confinement.Rumsfeld v. Padilla542 U.S. 426, 443 (2004). As a result, this Court
lacks jurisdiction to entertain Petitioner’s argamhregarding pre-sentence credit on his term of
imprisonment.
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Cir. 2010) (counsel not ineffective failing to raise a meritless claimParrish v. Fulcomer
150 F.3d 326, 328 (3d Cir. 1998) (same).

c. Petitioner’s Challenge to the FinancihComponent of his Sentence (Ground
Two)

Finally, Petitioner contests the financial quonent of his sentenceamely this Court’s
forfeiture judgment. He arguesattthe forfeiture order was Heexcessive fine under the Eighth
Amendment.” Pet. at 7. In a subsequent teétie Court dated June 27, 2017, Petitioner argued
that, under the Supreme Court’s June 5, 2017 decisidoneycutt v. United State$37 S. Ct.
1626, 1630 (2017), the Court erred in imposingréefture judgment onim in the amount of
$629,461 because, among other thingsCibert did not make a finding that Petitioner
personally obtained $629,461 from the conspir&eeCrim. Dkt. No. #575.

In Honeycutthe Supreme Court recognized thatfibréeiture provisions in 21 U.S.C. §
853—which are the provisions apalble in this case—do not impogoint and several liability
on each member of a conspiraBather, the Court held thae&ion 853(a)(1) limits criminal
forfeiture to property that a defendant actually acquired as a oé$idt crime; itdoes not make
a defendant liable for the forfeiture pfoperty obtained by someone eldeneycutt 137 S. Ct.
at 1635.

Honeycutinotwithstanding, Petitioner’s claims are procedurally barred because, as noted
above, § 2255 does not permit challenges to nstedial punishments such as forfeitiBee
United States v. Ros801 F.3d 374, 380 (3d Cir. 2015) (“madawey component of a sentence”
does not satisfy the “in custody’qeirement of federal habeas stats). Section 2255 authorizes

only post-conviction challenges tioe legality of a petitiones’“custody.” Petitioners have no
right to use § 2255 to challengen-custodial components—suchfageiture—of their

sentencesSee, e.g., Kaminski v. United Stat@39 F.3d 84, 86-89 (2d Cir. 200®)nited States
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v. Kramer 195 F.3d 1129, 1130 (9th Cir. 199BJaik v. United Statesl61 F.3d 1341, 1342-
1343 (11th Cir. 1998). Thus, 8§ 2255 does nohatize challenges tariminal forfeiture.
Winkelman v. United State$94 F. App’x 217, 220 (3d Ci2012) (per curiam) (non-
precedential)see also United States v. Gold2005 WL 3434004, at *5 (E.D. Pa. Dec. 12,
2005) (holding that the distti court lacked jurisdiction to hearchallenge to the forfeiture order
under 8§ 2255 because forfeiture is not a sufficiestraint on liberty to satisfy the “in custody”
requirement for habeas corpus relief) (citations omitted). Accordingly, none of Petitioner’s
arguments pertaining to the Court’s forfeiture ordercagmizable in a § 2255 claim.

Petitioner asserts that he shibbk able to raise this claim in his 8 2255 motion because
his counsel “failed” hinby not arguing it on direct appeal. Pa&t10. Counsel is not obligated to
“raise every non-frivolous clairout rather may select among th@norder to maximize the
likelihood of success on appeathowers v. Beard35 F.3d 625, 634 (3d. Cir. 2011) (citing
Smith v. Robbin®28 U.S. 259, 288 (2000pee also Jones v. Barngb3 U.S. 745, 751-52
(1983);Buehl v. Vaughnl66 F.3d 163, 174 (3d Cir. 1999). Tatkend, appellate counsel can
generally be found ineffective onmlyhen she has ignored issueatthre clearly stronger than
those presente®ee Robbind28 U.S. at 288. At the time coun§itdd Petitioner’s direct appeal
in this case, controlling precedent clearly dictdteat joint-and-seveltdiability applied to
forfeiture where, like here, there were reasbnédreseeable proceeds obtained by members of a
drug conspiracySee United States v. Ritt93 F.3d 751, 765 (3d Cir. 1998ge also United
States v. Miller645 F. App’x 211, 226-27 (3d Cirgert. denied137 S. Ct. 323 (2016). Thus,

counsel was not ineffective for failing to clealge the Court’s forfeiture order on appeal.

° Petitioner’'s complaint that the Government sdimoney in excess of the Court’s forfeiture
order,seePet. at 6, is moot because that money redurned to Petitioner’s family in the
summer of 2017. Fraing Decl. 1 29seeCrim. Dkt. #530, 570.
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Petitioner also appears to assert that terrate procedural vehicle — audita querela —
entitles him to reliefSeeECF No. 29. Courts have lehowever, that the rule lHoneycutt
“does not apply retroactively to convictiotiet became final prior to its adoptioie’g., United
States v. PotfdNo. 01-457-3, 2018 WL 5296376, at *2 (ERa. Oct. 25, 2018) (motion brought
audita querela), aff'd, No. 18-3470, 2019 WL 1458799 (3d Cir. Apr. 2, 26&8)also, e.g.
United States v. Concepciddo. 15-15, 2019 WL 1760520, at *2 (D.N.J. Apr. 22, 2019)
(finding no procedural vehicle fariminal motion challenginéprfeiture order where movant
brought motion years after faifure order was imposet).

V. CONCLUSION

The Court will hold a hearing on Groundu¥ (ineffective assistance during plea
negotiations) and reserve judgmentthat claim for relief. R&ioner’s remaining claims are
either procedurally barred, lackingnmerit, or both. 28 U.S.C. § 225¢e also United States v.
Booth 432 F.3d 542, 545-46 (3d Cir.200Bpited States v. McCop¥%10 F.3d 124, 131 (3d Cir.
2005). With respect to the remaig claims, the Coudenies a certificate of appealability as
reasonable jurists would not findetiCourt’'s assessment debataBlee28 U.S.C. § 2253(c)(2)
(“A certificate of appealability is appropriataly if the petitioner “has made a substantial

showing of the denial @& constitutional right.”)Slack v. McDanigl529 U.S. 473, 484 (2000).

10 petitioner points to the decisionlimited States v. Crewslo. 2:10-00663 (ECF No. 29),
which is not binding on this Court. Ti@&ewscourt granted a defendant’s motion for
reconsideration of a final fagfture judgment brought under tA# Writs Act in light of the
Honeycuttdecision. However, the DefendantGnewshad preserved his forfeiture claim,
preventing waiverSee id(“conclud[ing] that the writ of autiquerela is available to Defendant
in these circumstances, since Defendant presém&dsue by raising dn appeal and there has
been an intervening change ir thpplicable law since his app&als denied). Thus, even if the
Court agreed with that decision, Petitioner waubd be entitled to relfedbecause he failed to
preserve this claim.
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An appropriate Order follows.

sStanleyR. Chesler

Sanley R. Chedler, U.S.D.J.
DATED: January 13, 2020
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