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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Chambers of Martin Luther King Jr. Federal

Michael A. Hammer Bldg. & U.S. Courthouse

United States Magistrate Judge 50 Walnut Street, Room 2042
Newark, NJ 07102

(973) 776-7858
August 15, 2017

To: Blaine Jackson, Sr.
505 Beech Street
Pottstown, PA 19464

All counsel of record

LETTER OPINION AND ORDER

RE: BlaineJackson, Sr.v. Ash Carter and the United States Department of Defense
Civil Action No. 16-8968(K M)(M AH)

Dear Litigants:

Presently before the Court Baintiff pro seBlaine Jacksos application for Pro Bono
Counsel pursuant to 28 U.S.C. § 1915(e)(1) [D.E. 39]. For the reasons set forth below, Blaintiff’
appliation isdenied.

Background

Plaintiff filed this pro se action idanuary 2016asserting claims of racial discrimination
under Title VII of the Civil Rights Act of 1964, 42 U.S.G. 2000e et. seq. disability
discrimination under thehabilitationAct of 1973, 29 U.S.C§ 791, et. seq., and a violatio
the Privacy Act of 1974, 5 U.S.®& 552a,againstthe United States Department of Defeasel
former Secretary of Defens&sh Carter! Compl., D.E. 3.Plaintiff allegesthat whileemployed
by the Department of Defenag Piatinny Arsenalin New Jerseyor four months from February
2013 until he was dismissed in June 2013, he was discriminated dgmseshis race and
physicaldisability. 1d.

On January 9, 2017, Defendants moveditmissPlaintiff s Complaint, and on June 5,
2017, the Court granted Befdants motion in part, dismissing one of Plaintgfclaims without

1 On Awust 8, 2017the current Secretary of Defense, James Maitas substitutedas a
Defendant in this case in place of Ash Carter. D.E. 43.
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prejudice to theight of Plaintiff to file aproposedAmended @mplaint. D.E. 35. OnJuly 13,
2017, Plaintiff filed the presenmnotionto appoint pro bono counsel. D.E. 39.

Discussion

In civil cases, neither the Constitution nor any statute gives civil litigants the right to
appointed counsel. Parham v. Johnson, 126 F.3d 4546 74%8d Cir. 1997). District courts,
however, have broad discretion to determine whether appointment of counsel isiafgpunyter
28 U.S.C. § 1915(e). Montgomery v. Pinchack, 294 F.3d 492, 498 (3d Cir. 2002) Teitiran
v. Grace, 6 F.3d 147, 153 (3d Cir. 1993)). Appointment of counsel may be made at any point in
the litigation, includingsua sponte by the Court. Montgomery 294 F.3d at 498 (citingiabron 6
F.3d at 156).

In the Third Circuit, a court considers the framework establish&dbnon Montgomery
294 F.3d at 49®9. Under thelTabronframework, the Court must first assess “whether the
claimant’s case has some arguable merit in fact and l&tahtgomery 294 F.3d at 499 (citing
Tabron 6 F.3d at 155). If the applicant’s claim has some merit, the Court considers thenigllowi
factors:

(1) the plaintiff's ability to present his or hewo case;

(2) the complexity of the legal issues;

(3) the degree to which factual investigation will be necessary and the abiligyplaintiff
to pursue such investigation;

(4) the amount a case is likely to turn on credibility determinations;

(5) whether the case will require the testimony of expert witnesses;

(6) whether the plaintiff can attain and afford counsel on his own behalf.

Parham 126 F.3d at 4558 (citingTabron 6 F.3d at 15%6, 157 n.5). This list is not exhaustive,
but provides guideposts for the CouMontgomery 294 F.3d at 499 (citinBarham 126 F.3d at
457). A court’s decision to appoint counsel “must be made on ebgasese basis." Tabron 6
F.3dat 15758. Also, the Court of Appeals for the Third Circuit has stated that “courts should
exercise care in appointing counsel because voluntegetaune is a praous commodity and
should not be wasted on frivolous caseMbntgomery 294 F.3d at 49 (Parham 126 F.3d at
458).

Here, with respect to the fir§iabronprong, the Court assumes that Plaintiff's claim has
merit for the purposes of this motion. Nevertheless, consideration dabrenfactors does not
demonstrate that appointment olinsel is warranted at this time.

First, Plaintiff appears to be able to present his case. When consitlexialility to
present a case, courts generally consider a plaintiff's “education, yitgmaar work experience,
and prior litigation experiese.” Tabron 6 F.3d at 156. Based upon the present record, Plaintiff
has demonstrated a basic understanding of the actions he should take in furtherandaiwof. his c
For examplePlaintiff has filed motiondgetters and other papessith the Gurt, suchas a motion



for summary judgment, requests for enlargementime file documentsan opposition brief to
Defendantsmotion to dismissandmost recently, @roposed discovery plafD.E. 27, 28, 31,

44]. A review of Plaintiff's Complaint indicates that he prde@d an explanationf tiis causs d

action, which demonstrates his ability to pursuechasms. Plaintiff adequately artidated the
factualcircumstancesurrounding his claims. Based upon the allegations and the facts from which
they arise, and because “the factual Bghl issues ‘have not been tested or developed by the
general course of litigation” in a way that shows any level of compleRlgintiff has not
demonstrated an inability to present his case. Burns v. Taylor, Civ. No. 08-4234, 2008 U.S. Dist
LEXIS 83309, at *3 (D.N.J. Oct. 9, 2008) (quotir@hatterjee v. Philadelphia Federation of
Teachers2000 U.S. Dist. LEXIS 10278, at *1 (E.D. Pa. July 18, 2000)). For these reasons, this
factor weighs against appointment of counsel.

Second, Plaintiff's claim do not involve complex legal issues. Complexity supports
appointment “where the law is not clear, [as] it will often best serve the endstioé to have
both sides of a difficult legal issue presented by those trained in legalisrialebron 6 F.3d at
156 (quoting Macklin v. Freake, 650 F.2d 885, 889 (7th Cir. 198tpordMontgomery 294
F.3d at 502. Courts also consider “the proof going towards the ultimate issue and theydiscover
issues involved.”Parham 126 F.3d at 45%eealso Montgomery 294 F.3d at 50D3 (finding
appointment appropriate when, despite simple legal issues, discovery and porsdiftatilties
compromised plaintiff's case). Here, appointment of counsel is not warrami@askehe factual
and legal issues involved in the case are not complicated. Plaintiff hastéaedvideany
explanation in his pro bono application as to why he believes his claims contain xcdegjale
issues. Accordingly, the second Tabfactor weighs against Plaintiff becauseaes not appear
that his claims present complex legal issues.

Third, there is no indication that Plaintiff lacks the ability to conduct a feictuestigation
without the assistance of counsel. Nothing suggests that discovery in this mase be
complicated or unduly burdensome. The claims appear to involve a relativebediset of facts,
many of which Plaintiff presumably has personal knowledge, or at a mininsuaguipped to
investigate. The Court recently entered a discovechedulingorder on August 9, 2017, and as
such,Plaintiff will have access tthe discovery tools in the Federal Rules of Civil Procedure to
investigate his claims as well as any defensgseFed. R. Civ. P. 26. Thus, the thifdbron
factor also weighs against appointment of counsel.

Fourth, it is premature for the Court to conclude that this case will turn on crgdibilit
determinations. Because “it is difficult to imagine” a case where credibilitgtisnportant, the
Court of Appeals for the Third Circuit has specified that “when considering @ter faourts
should determine whether the case [is] solely a swearing coniatliam 126 F.3d at 460. At
this early stage of the litigation, the extent to which this case will rest on credileii@ggminations
is not yet apparent. Accordingly, this factor militates neither in favor nonstgappointing
counsel.

Fifth, there is no indication that any expert testimony will be required at triaintifla
allegations ofDefendant’ unlawful discriminationagainst Plaintiffin the workplacevould be
understandable to a lay person without the assistance of an eSperé.g, Montgomery 294



F.3d at 504 (holding “expert testimony is necessary when the seriousnessnfidrtheriillness
would not be apparent to a lay person.”). Thus, theT#itwronfactor does not favor appointment.

Sixth, Plaintiff's inability to afford counsel alone is an insufficient reason to appoint
counsel.Besides stating théie does ‘hot haveheresources to hire an att@y,” Plaintiff has not
provided the Court with any financial records upon which to determmdéinancial means
Furthermorejndigency alone does not warrant the appointment of counsel absent satisfying the
other_Tabrorfactors

This record does not meet most of Trebronfactors, and, therefore, the Court finds that
appointment opro bono counsel is inappropriate at this tinfef. Parham126 F.3d at 461 (finding
appointment appropriate where most factors are met). For all the reasonthsdidve, the Court
denies Plaintiff'sapplication for the appointment of pro bono counsel without prejudice.

Conclusion

A balancing of the factors set forth above does not weigh in favor of grantimgifP$ai
request for counsel at this time. Therefore, Plaintiff’'s application of the apmwinthpro bono
counsel [D.E. 39] is denied without prejudice.

So Ordered,

/sMichagl A. Hammer
UNITED STATESMAGISTRATE JUDGE




