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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ANSELL HEALTHCARE PRODUCTS : Civil Action No. 16-9254 (SDW)
LLC, :

Plaintiff,
OPINION AND ORDER
V.

GLYCOBIOSCIENCESINC.

Defendants.

CLARK, Magistrate Judge

THISMATTER comes before the Court on a motionRigintiff Ansell Healthcare Products
LLC (“Plaintiff” or “Ansell”) for leave to file a Supplemental ComplaiRt.[s Br. Supp. Mot. Suppl.
Compl., ECF No. 17]! DefendantGlycoBioSciences Inc(‘Defendant” or “Glycd) opposes
Plaintiff's motion [Def.’s Br. Opp’n, ECF No. 36 The Courthasreviewed theparties’ submissics)
andhasconsidered the motion without oral argument pursuant to Fed. R. Civ. P. 78(b) and L. Civ. R.
78.1(b). For the reasons set forth bel®#gintiff's Motion to file a Supplemental Complaint [ECF
No. 17] isGRANTED.

BACKGROUND

The legal relationship between the parties is lengthy and contentious. 3éiagroae out of a

contract dispute between Ansell, a New Jersey limited liability company, bwed,& Canadian

corporation in OntarioSeeCompl. 11 56, ECF No. 1. On December 16, 2013, Ansell and Glyco

! Plaintiff filed its Motion for leave to file a$pplemental Complaint on September 8, 2017. Subsequently, on September
11, 2017 the Clerk’s Office entered a “Clerk’s Quality Control Messagehgtiat Plaintiff’'s motion was missing a
“motion for leave to file” document. Shortly thereafter, Plaintiff fileel inissing document and the motion was considered
“filed” as of Septembefll, 2017.SeeECF No. 20. Because Plaintiff's Memorandum of Law and other documents i
support of its motion were not refiled 8eptembet 1, 2017, the Court will cite to ECF No. 17 wheferring to Plaintiff's
motion, brief and supporting documents.
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(collectively the “parties”) entered into a written Patent Purchageeement (the “Purchase
Agreement”) assigning albf Plaintiff's patent rights in the invention disclosed as U.S. Patent
Application No. 12/256,6485ee Id T 9.In exchange for the transfer of patent rights, the Purchase
Agreement provided that Glyco wasmake certain timed payments totaling $50,000.00 (“Milestone
Payments”) and additional royalty fee payments in an amount equal to sevam péret saleSee

Id. § 10.0n December 14, 2016, Plaintiff initiated this action allegintgr alia, that Defendant
breached the Purchase Agreement by failing to pay all amounts due and owing thereunder
specifically, $35,000.00 remaining in Milestone Payments and all royasygeovided under the
Purchase Agreemergieeld. T 21

The parties have filedarious motions in this matter, including motions to disrfit$SF Nos.

7, 18], a motion to transfECF No. 18], and Plaintiff's present motion to supplement its Complaint
[ECF No. 20]. The first motion was filed on April 21, 2017, when Defendant movelshass
Plaintiff's Complaintfor the lack of subject matter jurisdicticBeeECF No. 7. On August 30, 2017,
theundersignedubmitted a Report and Recommenda(iéh& R”), recommending that Defendant’s
motion to dismiss be denieB8eeECF No. 16. Thereafter, the District Court adoptedRR& R in its
entirety as the Qpion of the Court and denied Defendant’s motion to dismsiesECF No. 23.

On August 9, 2017, Defeadtfiled a motion to transfer venue, or in the alternative, to dismiss
Plaintiffs Complaint under the doctrine oforum non conveniensSeeECF No. 18. Although
Defendant’'s motion was not submitted in compliance with Local Civil Rulet@e2pundersigned
considered the motion on the merits and issued a Rd& fRe District Court to reviewseeECF No.

41. Defendant objectetb the R& R [ECF No. 42], and Plaintiff filed a response to Defendant’s
objection[ECF No. 43]. Currently, th& & R is pending before the Honorable Susan D. Wigenton,

United States Disict Court Judge.



Presently before the Court is Plaintiff's Motion for leavdill® a Supplemental Complaint
pursuant to Rule 15(dRlaintiff's proposed Supplemental Complaint repeats the allegations of the
original Complaint and proposes to add claims for tortious interferertbecontract(Count 1),
tortious interference witlprospective economic disadvanta@ount 1lI), common law trade libel
(Count IV), and defamatiofCount V) See generallguppl. Compl., ECF No 1Z. As set forth more
fully below, the proposedSupplemental Complaint re&sthree incidents that transpired following
Plaintiff's initiation of this action

Plaintiff alleges thaton May 31, 2017 Kevin Drizen, the President of Defendant Glyco
(“Glyco’s President”), sent an email to Plaintiff's competi®eckitt Benckiser, LLC (“Reckitt”)
falsely claiming that Glyco was the owner of Ansell’s polyisoprene conddma&xgy.SeePl.’s Br.
Supp. Mot.at 4, ECF No. 17hereafter“Plaintiff's Brief’); see alsoExhibit B, ECF No. 174.
According to Plaintiff, Glycalaimedownership othe same patenfmsellis asserting agaihReckitt
in a case pending in thé¢nited States District Court for the District of Delawgfid.S.D.C. for the
Dist. of Delaware”)SeePl.’s Br.at 4 ECF No. 17Plaintiff cortends that the purpose of Defendant’s
actions was to retaliate against Ansell for filing the present matter, by intgrieith Ansell's
prosecution othe Reckitt litigationSee Id at 5.

Similarly, On June 3, 201 Plaintiff claims that Glco’s Presidensent a lettevia emailto the
Presiaent of Humanwell Healthcare Co. (“Humanwelf@Jsely claiming that Glyco ithe owner of
Ansell’'s polyisoprene condopatent portfolio (the “patent portfolia”peePl.’s Br.at 4 ECF No. 17
see alsd&xhibit E, ECF No. 177. According to Plaintiff Ansell isengaged iran effortto complete
the sale ofts “Sexual Wellness” global business unit to Humanw&dlePl.’s Br.at 3 ECF No. 17

Although it was not stated directly by PlaintifiroughPlaintiff's allegationst is implied that the



patentportfolio, of which Glyco isallegedly claiming ownershjps to be included inthe sale of
Ansell’s global business unit.

Finally, on August 1, 201Plaintiff claims thaiGlyco’s President sent amd email to the
President of Humanwelfeiterating thdalsehoods stated in higeviousemailand attaching a letter
that hesent to Judge Richard Andrews of the U.S.D.C. for the Dist. of Delaldaeg 4. According
to Plaintiff, in Defendant’s letteto Judge Andrews, Defendant falsely claimed rights in the Ansell
patents asserted against Reckitt in litigatidn see alsoExhibit F, ECF No. 18. Plaintiff contends
that the purpose of Glyco’s actions Watearly to interfere with and hinder thdesaf Ansell’'s Sexual
Wellness global business unit to Humanwell, in retaliation against Ansell for fiengresent matter
against Glyco for breach of the Patent Purchase Agreenssd?!.’s Br.at 5 ECF No. 17.

Based onthese argumentdlaintiff submitsthat this Court should permit Ansell to file a
Supplemental Complaint pursuant to Rule 15(d). In response, Defendant contendairnliétsP
motion is futile. More specifically, Defendant contends that “[Plaintiff@inplaint will need to be
dismissed because it alleges actions that will be governed by Canadian law and theandtégr in
Canada.Def.’s Br. Oppn at 2 ECF No. 26. Defendant furthelaimsthat “disposition by transfer
will moot any motions or proceeding and save the Courtamdeavoid the cost of adjudicating papers
on an academic motionld.

DISCUSSION

Federal Rulef Civil Procedure 15 governddntiff's motion for leave to file a Supplemental
Complaint The relevant part of the rule reads, “toairt may, on just termpgermit the party to serve
a suppemental pleading setting out any transactasgurrence or eveilhathappenedfter the date
of the pleading to be supplemented.” Fed.R.Civ.P. 15(d).

Whether to allow a party to file a supplemental pleading is within the soundtidisaréthe



district court.See Owendllinois, Inc. v. Lake Shore Land C&10 F.2d 1185, 1189 (3d Cit979).
“An application for leave to file a supplemental pleading . . . should be freakgdrahen doing so
will promote the economic and speedy disposition of the entire controversy behegqearties, will
not cause undue delay or trial inconvenience, and will not prejudice the rights of any aftig®"p
Charles A. Wright & Arthur Miller, Federal Practieed Procedure, § 1504 at 186—£87.

Plaintiff asserts that this Court should exercise its discretion and permit Anddid a
Supplemental Gmplaint that sets out Defendant’s newtitars activities that commenced after this
action was initiatedSeePl.’s Br.at 6 ECF No. 17 Plaintiff arguedhat there has been no undue delay
in seeking leave to supplement its Complaint, nor has Plaintiff engaged in bad faliéiooy dactics.

Id. Accordingly Plaintiff contends that this Court should permit Ahse file a Supplemental
Complaint pursuant to Rule 15(d).

In response, Defendant asserts that Plaintiff's proposppl&@uental Complaint is futil&ee
Def.’s Br. Opp’nat 2 ECF No0.26. A court will consider an amendmehuitile if it “is frivolous or
advances a claim or defertbat is legally insufficient on its facelHarrison Beverage Co. v. Dribeck
Imps., Inc, 133 F.R.D. 463, 468 (D.N.J. 1990) (citations omittetlp. determinewhether an
amendment is insufficierdn its face, the Court employs thame standardpplied toRule 12(b)(6)
motion to dismissin re Burlington Coat Factory Sec. Litigl14 F.3d 1410, 1434 (3d Cir. 1997)
(citation omitted).Underthis standard, the questitefore the Couris not whether the movant will
ultimately prevdi, but whether the complaint sets forth “enough facts to state a claim that is plausibl
on its face.’Bell Atl. Corp. v. Twomb|yp50 U.S. 544, 57(2007).Nonetheless, “a pleader's obligation

to provide the grounds of his entitle[ment] to relief requmese than labels [,] . . . conclusions, and

2 The standard applicable to motionsatmend under Fed.R.Civ.P. 1h{a essentially the same standard that applies to
motions tosupplement leadingsunderFed.R.Civ.P. 15{). See Epstein v. Township of Whiteh@ily. A. No. 880534,
1989 WL 73741, at *2 (E.D.Pa. June 29, 1989) (cisoder v. G and U, Inc103 F.R.D. 69 (S.D.N.Y.1984)).
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a formulaic recitation of the elements of a cause of action’rathgrrequires that the “[flactual
allegations . . . be enough to raise a right to relief above the speculative level . . . on tha@ssumpt
tha all the allegations in the complaint are true (even if doubtful in fagt)tdine v. KPMQCorp,,
2010 WL 147928, at *6 (D.N.J. Jan. 6, 2010). (citations omitted). If a proposed amendment is not
clearlyfutile, then denial of leave to amend is impropéeadows v. Hudson County Bd. of Elections,
2006 WL 2482956, at *3 (D.N.J. Aug. 24, 2006).

As a preliminary mattethe Court notes that Defendant does not challenge the sufficiency of
Plaintiff's proposed amendments. Instead, Defendegueshat Plaintif’'s Complaint “will need to
be dismissed because it alleges actions that will be governed by Canadiad leamdled in Canada.”
Def.’s Br. Opp’nat 2 ECF No. 26Defendant further argues that “[d]isposition by transfer will moot
any other motions or proceeding and save this Court time Id.. Theseargument wereoffered in
support of Defendant’s prior motion to transfer venue or in the altern@tidesmiss Plaintiffs
Complaint under the doctrine dbrum non conveniensSee ECF No. 18. The undersigned
recommended that Defendant’s motion be dismissleth is currently pending before the District
Court. Because the Court has not yet issued a decision on Defendant’s previous motioretodrans
dismiss, the undersignedll not address Defendant’s contention thattthasfer of this action will
moot Plaintiff’'s motiorto file a Supplemental Complaint

With respect tdefendant’s contention that Plaint#fComplaint will need to be dismissed
because it allegextions thatwill be governed by Canadian lavihet issue of whether Canadian or
New Jersey law applies to Plaintiff’'s existing or proposed claims was nfgdhbg the parties and is
not before the Court in the instant motion. Therefore, the Court’s inquiry is limited tthevhe
Plaintiff's proposed amendments areclearly futile to justify denial of its leave to file a supplemental

pleading.



a. Plaintiff's tortious interferenceclaims Count Il and Countlll )

With respect t&Counts Il and 1ll, the Coufinds thatPlaintiff’'s claimsfor tortiousinterference
with a contractual relationship and tortious interference wipnospective economic advantage
not futile. Under New Jersey law, the elemefus claimsof tortious interference with a contractual
relationsip and tortious interference with a prospective economic advantage are nearbaidéo
state a claim for tortious interference with a contractual relationgtémtiff must allege (1) a
protectable right, i.e., a contra¢®) intentional ananalicious interference with the protectable right
(3) a reasonable likelihood that the interference caused the loss of the prospaictjvend (4)
resulting damagesee Printing MarMorristown v. Sharp Elecs. Cord16 N.J. 739, 7552, 563
A.2d 31 (@1989).Similarly, tortious interference with a prospective economic advantage claists mu
essentially allege the same elemefiitse only distinction is that Plaintifhust allege a prospective
economic advantage as the protectable right, as opposed mtract&ee Macdougall v. Weichert,
144 N.J. 380, 4034, 677 A.2d 162 (1996) (citingrinting Mart-Morristown 116 N.J. at 75152);
see also Carpet Group Int'l v. Oriental Rug Importers Ass'n, 86, F.Supp.2d. 249, 288 (D.N.J.
2003),aff'd, 173 F. App'x 178 (3d Ci006) (“The requirements for each claim are identical except
that the tortious interference with contractual relations claim requires @raofexisting contract.”).

Here, Plaintiff’'s Supplemental Complaint sufficiently ple#tst Ansell and Humanwell were
parties to a bindig and enforceable contraBuppl. Complf 38§ ECF No. 172. Count Three of the
Supplemental Complaint alleges that Glyco had full knowledge of the faétrthall had an economic
relationship withHumanwell. Id. § 43.The Supplemental Complaint further allegbst Glyco
intentionally and maliciously interfered with Ansell’'s prospective economi@mtage by falsely

misrepresenting itself as the owner of Ansell’'s patent portfldid[{ 4244.To bolster itsassertions,



Plaintiff submitsa copy of the emails sent by Defendant to the President of HumaSeexhibit
D, ECF No. 176; see alsdExhibit E, ECF No. 177. According to Plaintiff, the emalfalsely claim
that Glyco is the owner of Ansell’s patgurtfolio, which includes a license to Ansell’s polyisoprene
condom Pl.’s Br.at 4 ECF No. 17 Plaintiff contends that the purpose of Glyco’s actions were to
interfere with and hinder the sale of Ansell’s Sexual Wellness global bssinggo HumanwellSee
Id. at 5. Rnally, the Supplemental Complaint alleges that Glyco’s conduct resulted iacthal
disruption of Ansell’'s business relationship and caused Ansell irreparable, ilgssyof reputation
and pecuniary damageSuppl. Compl. T 45, ECF NA.7-2. These allegations, if true, demonstrate
that Defendantknew Plaintiff and Humanwell were parties to a contract, and that Defesdant’
intentional misrepresentations caused a disruption in Plasm&fationship which resulted in Plaintiff
being damaged. Accordingly, the allegations in the Supplemental Complaint ariesutb establish
claims for tortious interference with a contractual relationshipd tortious interference witra
prospective economic advantage.

b. Plaintiff’ s trade libel and defamationlaims (Count IV and Count V)

With respect to Counts IV and V, the Coalsofinds thatPlaintiff's claims for defamation
and common law trade libel are not futiflaintiff assertghat Defendant’s statemeatnount to
defamationNew Jerseyupreme Court describes defamationfalsé defamatory words, written and
published, injurious to the reputation of another or exposing him to hatred, contempt or ridicule o
subjecting him to a loss of the good will and confidence entertained towarty bimers . . .” Leers
v. Green24 N.J. 239, 251, 131 A.2d 781, 787 (1990 establish defamation under New Jersey law,
Plaintiff must show thabefendant(1) made a false and defamatory statement conceRiaqgtiff,

(2) communicated the statementa third party, and (3) had a sufficient degree of faréed v.

Scheffler 218 F. Supp. 3d 275, 281-82 (D.N.J. 2Q&t&)ng Mangan v. Corporate Synergies Group,



Inc., 834 F.Supp.2d 199, 204 (D.N.J. 201(tjting Singer v. Beach Trading G879 N.J.Super. 63,
79, 876 A.2d 885 (App. Div. 2005)).

Additionally, Plaintiff assertsthat Defendant’'s disparaging statements regarding Ansell’s
ownership of its patent portfolio is actionable under the tort of trade libel. Tratlealgeknown as
“product disparagement,” derives from the cause of action for interferenceonttiactual relations,
rather than that fodefamation Although at times a product disparagement claim may possess
substantidoverlap with the torbf defamationthe “statement may be actionable under both theories.”
Dairy Stores, Inc. v. Sentinel Publishing Co., 1104 N.J. 125, 158, 516 A.2d 220 (1986) (Garibaldi,
J., concurring) The elements for trade libel and defamation are very similaddiition to proving
defamation, to have a valithde libel claimPlaintiff mustalsoestablisithat Defendarnits statements
were malicious and that they caused Plaintiff special pecuniary dafhages.

Here,Plaintiff has sufficientlyplead enough facts &stablish &laim for defamatiomand trade
libel. The Supplemental Complaint alleges tBatfendant made falsend disparagingtatements
accusing Plaintiff of not being the owner of its patent portfolio which it wasraded to sell to
Humanwell.Suppl Compl. 1 4&0, ECF No. 172. The Supplemental Complaifurther allegeshat
this false information was communiedt both in writing and orallyp the President of Humanwell
and Judge AndrewsSee Id {1 48, 53.In support of its assertion®laintiff submitsthe email
correspondence from Defendant to Humanwell, whichnroboratesPlaintiff's allegations that
Defendant published false informaticBeeExhibit D; see alsoExhibit E. Plaintiff contends that
Defendantknew the statements were false ahdt Defendant intentionally published the false

information in order to profit from the injury caused by those statenf@eeSuppl. Comp 1 54-56

3 “The elements of trade libel ad) pwblication;(2) with malice;(3) of false allegations concerning its property, product
or business, anfl) special damages, i.e. pecuniary hariayflower Transit, LLC v. Pringe814 F. Supp. 2d 362, 378
(D.N.J. 2004)



ECF No. 172. As a result of Defendant’s disparagingtstments, Plaintiff contendbat it suffered
pecuniary damagekl. I 57. These allegations, if true, demonsttiadé¢ Defendant maliciously made
false statementoncerning Plaintiff and PlaintiffBusinesgo a third partyand it caused Plairtito
suffer pecuniary damages. Accordingly, the allegations in the Supplementalaiarapt sufficient
to establistfacial claims for defamation and common law trade libel.
1. CONCLUSION AND ORDER

The Court having considered the papers submitted pursuant to Fed. R. Civ. P. 78, and for the
reasons set forthbove;

IT 1S on this &' day ofMarch 2018,

ORDERED that Plaintiff’'s motionfor leave to file a Supplemental Complaint [ECF No. 17]
is GRANTED? and it is further

ORDERED that Plaintiff shall file and serve his Amended Complaint witeren (7) days

from the date of this Order.

s/ James B. Clark, Il
Honorable JamesB. Clark, 111
United States Magistrate Judge

4The Court notes that nothing hreonstituts a ruling as to wheth@&laintiff's claims will survive a motion to dismiss
or be proven at trial.
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