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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JESY CRUZ; LUIS RODRIGUEZ; ANLC
MERCEDES TRINIDAD on behalf of themselvd
and all other personsimilarly situated

Plaintiffs, Civil No.: 16-9321(KSH) (CLW)

S

V.

JMC HOLDINGS, LTD. d/b/a DOMINO'S Opinion
PIZZA; JOHN CILMI; and JOHN DOES #10,

Defendants

Katharine S. Hayden, U.S.D.J.

l. Introduction

Plaintiffs Jesy Cruz(“Cruz”), Luis Rodriguez(“Rodriguez”) and Mercededrinidad
(“Trinidad”) (collectively,the “named plaintiffs”)filed this collective actioragainst defendants
JMC Holdings d/b/a Domino’s Pizza and Johin@ (collectively, “JMC”) on behalf of
themselves and others similarly sitegator allegedviolations of the Fair Labor Standards Act (the
“FLSA”), 29 U.S.C. 8§ 20let seq. andthe New Jersey Wage and Hour Law (the “NJWHL"),
N.J.S.A. 34:1356aet seq.(D.E. 1. (“Compl.”).) This matter comes before the Courhamed
plaintiffs’ consent motion for settlement as to all plaintiffs. (D.E(‘8&nsent Motion”)) As set

forth below, the motion is granted.

Il. Background
A. The FLSA Allegations

Plaintiffs allege that IMC owned and operatetbatt a dozen Domino’s zza stores in
the states of New Jersey and New York. (Compll.) &ruz and Rodriguez worked at a store
located at 527 High Mountain Road, North Haledon, New JeaselTrinidad worked at a store

located at500 McBride Avenue, Watland Park, New Jersey.ld( 11 31, 34.) According to
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plaintiffs, every store owned h)JMC was operated pursuant to “common employment policies,
set by [JMC’s] upper managemémind not by the managers of the individual storés. 1(32.)

Plaintiffs allege that they were employed @gzadelivery drivers by JMC. Id.  33.)
Along with delivering pizzas, plaintiffs assert that at the end of the day theyspést time
“closing out the store after their delivery shiftseferredto as “inside work.” (Id.) Plaintiffs
maintain that JMC paid them at two rates depending on the type of wdrkl. 43.) They allege
they were paicetween $5.00 and $7.00 per hour for delivery dutiesifor inside workthey
claim theywere paid gher their delivery rate or between $9.00 and $10.00 per haiy. (

Plaintiffs assert that theglso sometimes received tips from delivery customeds y @4.)

But they claim that JIMC never provided them notice or information regarding a ‘tig’ ¢hat it
purportedly took. I¢l. 1 45.) Plaintiffs contend that JIMC did not keep accurate records of the tips
they received. I4. T 46.)

Plaintiffs further allegethat JMC conditioned their employment threir using their own
vehides as “tools of the trade” to complete deliverlescause its model relied tmaking quick
deliveries to customers while their food was still hotlt. ([ 4748.) Plaintiffs assertthatin
making deliveries, they “incurred expenses foter dia, gasoline, maintenance, and wead
tear of their vehicles.” I4. 1 49.) According to plaintiffs, JMC failed to reimburse them for the
actual expense®r these“tools of the trade.” Ifl. § 50.) Because JMC did not reimburse their
actual expenses, plaintiffs alleg®IC did not “ask or tell” them to keep recordsd. (f 51.)

Plaintiffs assert that JMC’s lack of records waesigned tdhelp it implement a policy
pursuant to which itonly paid them a “toke flat perdelivery amount”’of $1.00 as expense
reimbursement despite charging custonibetween $3.00 and $4.00 per delivéryId. § 52.)

To disguise this policy, plaintiffs contend that JIMC paid tkgeaese reimbursement each day as



cash andvithout paper records.Id. § 53.) According to plaintiffsJMC’s reimbursement rate
was approximately $0.15 per mile or less, wherehghe timethe Internal Revenue Service
recommended rate betweefi0.54 and $0.575 per mile for operating a vehidlé. (55.)

Plaintiffs concludethat, because JMC allegedly paid them less than the statutory minimum
wage when making deliveries and did not adequately reimburse them for their actual £xpense
their actual compensation, “free and clear,” was less than minimum \Weg®56.) They furthe
contend that JMC'’s failure toroperly reimburs¢hem for their expensesgsulted in them being
paid overtime at a rate that was “less than-am&onehalf the appropriate rates of pay.ld.(1
57.)

In light of these alleged employmiepractices on December 16, 2016amed plaintiffs
bought this action against JMC alleging that it violatesl FLSA and NJWHL by failing to pay
them and other similarly situated employeesirrent or former delivery drivers employed by
JMC on or after December 14, 2B4a “free and clear” minimum wage and tvaerdonehalf
for overtime hours worked(ld. 11 20, 62-63.) Twenty-four additional individualshavefiled
consents to join the actiolfD.E. 3to 26.) On January 22, 2018amedplaintiffs filed the instant
consent motionrequesing the Court to approve the settlement agreement (the “Settlement
Agreement”), which the partiegachedafter engaging in mediation at JAM@th a mediator
experienced in wagandhour clas action matters(Consent Motion.)

B. The Settlement Agreement

Pursuant to the Settlement Agreement, JMC will pay a “Maximum Settlement Amount” of
$44,750.00. (D.E. 34 (“Settlement Agreement™ 1.16.) Named plaintiffs’ counsel requests
$19,271.83 of the Maximum Settlemekinount as attorneys’ fees and cosig, { 3.2(A)) and
named plaintiffs seek $3,000.00 eachaasrvice award for their prosecution ofstaction (id.

3.3(A)). The remaining $16,478.17 will be distributedatbplaintiffs proportionallyby dividing
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each plaintiff's “number of hours worked by total number of hours worked by all” plaintifisgdur
the time period covered by the collective actto(id. § 3.4(B), (D).)
HI. Discussion

A. Settlement Under the FLSA

“The FLSA establishes federal minimuwwage, maximurrhour, and overtime guarantees
that cannot be modified by contractGenesis Healthcare Corp. v. Sym¢zZyg9 U.S. 66, 69
(2013). “Generally, an employer must payetaployees at least a specified minimum hourly
wage for work performed, 29 U.S.C. § 206, and must pay one aratfrtenes the employ&s
regular wage for hours worked in excess of forty hours per.ivé&asvis v. Abington MethHosp,
765 F.3d 236, 241 (3d Cir. 2014) (citing 29 U.S.C. § 207). “Employers who violate these
provisions are ‘liable to the employee or employees affected in the amount of their unpaid
minimum wages, or their unpaid overtime compensation, as the case may be, and in anladditiona
equal amount as liquidated damagedd: (quoting 29 U.S.C. 8§ 216(b)). The FLSA expressly
grants an employee the right to bring claims as collective actions, but instdatsaclass action
under FedR. Civ. P. 23, plaintiffs must'opt in” to be a party to the action and bound by any
judgment. See29 U.S.C. § 216(b) (“No employee shall be a party plaintiff to any such action
unless he gives his consent in writing to become such a party and such consent is filedurt the
in which such action is brought.”Bredbenner v. Liberty Travel, IndNo. 091248, 2011 WL
1344745, at *18 (D.N.J. Apr. 8, 201@Falk, Mag.J) (“Unlike a traditional class action under
Rule 23, potential class members in an FLSA collective action must affiatyabptin to be

bound by the judgmen).”

1 Plaintiff Edward Puellowill not receiwe a distribution becausé@e previously enterethto a
settlement supervised ltlge Department ol.abor and released his claims against JIMId. 1
3.4(B).)



In the Third Circuit, districtourts have held that FLSA claims can be settled by two means:
“(1) with the Department of Labor supervising the payment of unpaid minimum wagestimeve
compensation pursuant to 29 U.S.C. § 216(c); or (2) with the district court's approaal of
settlement under 29 U.S.C. § 216(bPavis v. Essex CntylNo. 141122, 2015 WL 7761062, at
*2 (D.N.J. Dec. 1, 2015) (Cecchi, JagcordRabbenou v. Dayan Foods, Lttlo. 17-1330, 204
WL 3315263, at *1 n.1 (D.N.J. Aug. 3, 2017) (Salas, J.). “Although the Third Circuit has not
addressed whether such § 216(b) actions claiming unpaid wages may be settled pritredety wi
first obtaining court approval, district courts within the THucuit have followed the majority
position and assumed that judicial approval is necessagttger v. Crossmark, IncNo. 13
2030, 2015 WL 279754, at *3 (M.D. Pa. Jan. 22, 2315).

In approving an FLSA settlement agreement in the Third Cjrawigrict court mustfind
“that the compromise reached ‘is a fair and reasonable resolution of a bona fide oNgrlRLSA
provisions.” Brumley v. Camin Cargo Control, IndNo. 081798, 2012 WL 1019337, at *2
(D.N.J. Mar. 26, 2012) (Linares, Jqit(ng Lynn's Food Stores. Inc. v. United Stgté39 F.2d
1350, 1354 (11th Cirl982).° “A proposed settlement resolves a ‘bona fide dispute’ when it
‘reflect[s] a reasonable compromise over issues, such as FLSA coverage oratimmmuitback

wages, tht are actually in dispute,’ rather th@amere waiver of statutory rights brought about by

2 The parties have not asked the Court to approve the settlement as it relates VgHhechims.

Nor is the Court’s appval necessary because “court approval of a settlement of those state law
claims is not required.Davis 2015 WL 7761062, at *2 n.1.

3 “Courts typically employ the considerations set forth by the Eleventh Circuigrin’s Food
Stores 679 F.2d 1350, when evaluating proposed FLSA settlement agreemidatsy v. BeH

Mark Techs. Corp.No. 171775, 2019 WL 1925116, at *2 (M.D. Pa. Apr. 30, 20E@g, e.g.

Sierra v. Ottoman Rest., IndNo. 1920689, 2019 WL 2269737 (S.D. Fla. Apr. 23, 20Bayler

v. Rohoho, In¢.No. 161235, 2019 WL 1491873 (D.S.C. Apr. 4, 2018Gpnzalez v. CoreCivic of
Tennessee, LL@No. 1601891, 2018 WL 4388425 (E.D. Cal. Sept. 13, 20B8)mley 2012 WL
1019337.



an employer’s overreaching.Davis 2015 WL 7761062, at *2 (alteration in original) (quoting
re Chickiés & Petés Wage & Hour Litig. No. 126820, 2014 WL 911718, at *2 (E.D. Pa. Mar.
7, 2014)). A proposed settlement is fair and reasonable whenig {gir*and reasonable to the
employee,” and (ii) does nobtherwise frustraf¢ the implementation of the FLSA.Id.

B. Certification of the FLSA Class

The paties request the Coutd approve a settlement that resolvesFSA collective
action. Thus the Court must first certify the FLSA cldsik.at *3; see als@urkholder v. City of
Ft. Wayne 750 F. Supp. 2d 990, 993 (N.D. Ind. 2010) (“Indeed, wheredtiep reach settlement
after a court has conditionally certified a collective class, the court stitinmalse some final class
certification before approving a collective action settlemeftitation and internal quotation
marks omitted) A court musfind thattheemployees in the class are “similarly situated” before
certifying a collective action under the FSL&eeSperling v. Hoffmaiha Roche In¢.862 F.2d
439, 444 (3d Cir. 1988) (explaining that employees must be “similarly situated’ctileative
action under the FLSApff'd, Hoffmannka Roche Inc. v. Sperlingt93 U.S. 165 (1989). “The
‘factors to reach a final determination on class dediion under the FLSA . . . include (1) the
disparate factual and employment settings of the individual plaintiffs; (2) theusadiefenses
available to [defendants] which appear to be individual to each plaintiff, [8hd&ifness and
procedural considerations.’Atis v. Freedom Mortg. CorplNo. 1503424, 2018 WL 5801544, at
*8 (D.N.J. Nov. 6, 2018) (Kugler, J.) (alterations in original) (quotBrgdbenner 2011 WL
1344745, at *17) These criteria are not exhaustive nor are they mandaSasRuél v. Viacom,
Inc., 500 F.3d 375, 389 n.17 (3d Cir. 2007).

The Court certifies the collective actibecausehe putative class membease similarly
situated agontemplated by 816(b)of the FLSA. First, the factual circumstances underpinning

each putave class member’s claim is similaThey are all delivery drivers whdaim they were
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compensated below federal and state minimum wages (Compl. 1 6Qhegradlege that IMC
failed to pay them a “free and ctéaninimum wageby not fully reimburéng for their “tools of
the trade”and not paying thenoneanda-half their regular ratef pay for all overtime hours
worked (d. 1 6163). The putative class members are therefore simisdiyatedto named
plaintiffs. See Davis2015 WL 7761062, at *3concluding that putative class members were
“similarly situated” to the class representatives because tedgt the same job, worked overtime
during the relevant class period, and each claims the same relief under thHg.FE8éond, there
does not appear to be any individual defenses that would interfere with certificatieh.as.a
discussed below, the proposed settlement is fair.

C. Fairness of the Settlement

1. There is aBona Fide Dispute

“A bona fidedispute exists when parties genuinely disagree aheungrits of an FLSA
claim—when there is factual rather than legal doubt about whether the plaintiff woul@dwatce
trial.” Haley v. BeHMark Techs. Corp.No. 171775, 2019 WL 1925116, at *4 (M.D. Pa. Apr.
30, 2019). Plaintiffs maintain (i) that JMC was not entitleéaltake advantage of a “tip credit”
because it failed to provide them with the legally mandated disclosuresrét@perquisite to
taking such a credit; and (ii) that theig not receive a “free and clear” minimum wagevertime
pay at oneanda-half times therequiredrate of paybecause they were not being fully reimbursed
for their expenses.(Consent Motiomat 2.) By contrast JMC contends that it owes plaintiffs
nothing because it (a) properly informed all employees aboutitheredit; and (b) adequately
reimbursed employees for their expenses, satisfying “the minimum wage anthev@axvisions
of the law” (Id.) In light of the parties’ diametrically opposéattualpositions, the Court finds

that a bona fide dispute etds



2. The Settlement id—air and Reasonable

District courts in the Third Circuit examine the factors set fortinsh v. Jepson521
F.2d 153 (3d Cir. 1975) to determine whether an FLSA settlement is fair and reasdnalkl
Morgan Stanley Smith Barney LLC Wage & Hour Ljtigo. 1123121, 2017 WL 6513344, at *1
(D.N.J. Dec. 19, 2017) (Martini, Jgccord Brumley2012 WL 1019337, at *4. Those factors are
as follows:
.. . (1) the complexity, expense and likely duration of the litigation . . . th@)
reaction of the class to the settlement . . . ; (3) the stage of the proceedings and the
amount of discovery completed . . . ; (4) the risks of establishing liability . . . ; (5)
the risks of establishing damages . . . ; (6) the risks of maintairengjabs action
through the trial . . . ; (7) the ability of the defendants to withstand a greater
judgment; (8) the range of reasonableness of the settlement fund in light of the best

possible recovery . . . ; (9) the range of reasonableness of the settlement fund to a
possible recovery in light of all the attendant risks of litigation . . . .

Girsh, 521 F.2d at 15@alterations in original) (citation and internal quotation marks omitted)

An examination of th&sirsh factors establishes that the proposetlesaent here is fair
and reasonable.

The first “factor @pturesthe probable costs, in both time and money, of continued
litigation.” In re Cendant Corp. Litig.264 F.3d 201, 233 (3d Cir. 200(jtation and internal
guotation marks omittgd The parties still dispute a number of complex isst@ssistingof
whether JMC informed its employees about the “tip credit,” whether it sufficiently reimloutse
employees forhteir expenses, and whether it properly paid its emplogeesnum wage and
overtime. Demonstrating the complexity of the issues at stake is plaintiffs’ stejpoléationthat
JMC violated the FLSA despite itgoluntary production of approximately 1,400 pages of
documents, which it claimgrovethat plaintiffs’ claims are baselessCg¢nsent Motiomat 34.)
Given the complexity of those issuesamedplaintiffs estimatethat if this litigation were to

proceed to a final judgment thiere is dlikelihood that any recovery for . . Plaintiffs would



not occur for several years.” (Settlement Agreement atAzgordingly, the firstGirsh factor
counsels in favor of approvdlecause the settlement agreement obviates the expenses and
complicate process that would result from prolonged litigation, which could reduce any recovery
for plaintiffs. Sedn re Processed Egg Prod. Antitrust Liti@84 F.R.D. 249, 269 (E.D. Pa. 2)1
(concluding that the firgbirsh factor supported approval of a settlement because it would prevent
prolonged litigation that could reduce any recovery for the class).

“The second Girsh factor itshe reaction of the class to the settlenienin re Safety
Components, Inc. Sec. Litid.66 F. Supp. 2d 72, 85 (D.N.J. 20Qd¢chner, J.XquotingGirsh,
521 F.2d at 157). “Itis generally assumed that ‘silence constitutes tacit consengte¢nesnt.”
Id. at 86 (quotingn re Gen. Motors Corp. Pieklp Truck Fuel Tank Prod. Liab. Litig55 F.3d
768, 812 (3d Cir. 199%) Named plaintiffs communicated wiptaintiffs throughout the litigation
to keep them apprised of developmei@sdSettiement Agreemeffit3.3(A), and none of thether
plaintiffs have objected to the proposed settlement. Thus the second factor also sppporés. a

“The third factor requires the Court to consider the stage of proceedings and the amount of
discovery completed.” Sawyer v. Health Care Sols. at Home¢.l No. 16-5674, 2019 WL
1558668, at *4 (E.D. Pa. Apr. 10, 2019). Under this facdaourt must determine “whether
counsel had an adequate appreciation of the merits of the case before negotratmyVarfarin
Sodium Antitrust Litig.391 F.3d 516, 537 (3d Cir. 2004) (citation and internal quotation marks
omitted). While no depositions have been takerC 3®luntarily produced a voluminous amount
of documents regarding its employment policies, mileage reports for plaintiffseeordsthat it
allegesshow it paid plaintiffs timenda-half for their overtime work and a full minimum wage
for “inside work.” (Consent Motioat 2.) Critically,namedlaintiffs’ counsel gained an adequate

appreciation of the merits of the cdseforenegotiatingthe settlementwith JIMC by engagingn



a full-day mediation session withJAMS mediator experienceth wageandhour class action
matters (Settlement Agreement at 2T)he Court therefore finds that the third factor militates in
favor of approval of the settleme SeeFein v. Ditech Fin., LLCNo. 1600660, 2017 WL
4284116, at *9 (E.D. Pa. Sept. 27, 2017) (concluding that counsel appreciated the merits of the
case because, among other thjrthe parties‘engaged in various armigngth negotiations,
includinga full-day mediation sessiomit JAMS; Altnor v. Preferred Freezer Servs., Int97 F.
Supp. 3d 746, 762 (E.D. Pa. 2016) (“Based on the discovery conducted, the Court can fairly
conclude that the parties had an adequate appreciation of the meritsasfeloefore negotiating.”
(citation and internal quotation marks omitfed)

Thefourth and fifthGirsh factors “survey the potential risks and rewards of proceeding to
litigation in order to weigh the likelihood of success against the benefits of an inenedia
settlement.” Warfarin, 391 F.3d at 537Named paintiffs recognize the obstacles theill face
to prevail at trial. They estimate thplaintiffs’ collective claims could total $36,000, but concede,
after analyzingJMC’s document production amdediation at JAMSthat JMC has “potentially
strong defenses.” (Consent Motion at 4J)he difficulties that Plantiffs recognize cause the
likelihood of success at trial to pale in comparison with the benefit of immediatenseitiée
Sawyer 2019 WL 1558668, at *4. Accordinglipecause “[tlhe court must, to a certain extent,
give credence to the estimation oé throbability of success proffered by class counsel, who are
experienced with the underlying case, and the possible defenses which may be taeedduse
of action,” Fein, 2017 WL 4284116, at *1(citation and internal quotation marks omittetie
fourth and fifth factors support the settlement.

As for the sixth factor, “[tlhere will always be a ‘risk’ or possibility of deifiedtion, and

consequently the court can always claim this factor weighs in favor oérsetit.” In re
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Prudential Ins. Co. Am. Sales Practice Litig. Agent Actidds8 F.3d 283, 321 (3d Cir. 1998).
Moreover, his factor often becomes “toothless” with settlerramly classessuch as hereld.
Nevertheless, namegathintiffs acknowledgehat it maybedifficult “to maintain the case askss
action, given the individualized questions about the applicable rate of reimbursementho whi
each employee was entitled(Consent Motiorat 3.) The Court therefore finds that the sixth
Girshfactorfavors approval of the partiesettlement.

“The seventlGirsh factor is most relevant when the defendapttsfessed inability to pay
is used to justify the amount of the settlemenh’re Nat’l Football League Players Concussion
Injury Litig., 821 F.3d 410, 440 (3d Cir. 2016)he parties have not offered eviderregarding
JMC’s ability to withstand a greater judgment. As such, the Court finds that the secémtlisfa
neutral. SeeGalt v. Eagleville Hosp.310 F. Supp. 3d 483, 495 (E.D. Pa. 20&8n¢ludingthat
the seventlGirsh factor was neutral becautdee partieslid not present evidence concerning the
defendant’s ability to pay a greater judgment).

For the eight and ninthGirsh factors,a court asks “whether the settlement represents a
good value for a weak case or a poor value for a strong ceéafarin, 391 F.3d at 538. After
deducting attorneydees, costs, and service awards frtma $44,750.00Maximum Settlement
Amount $16,478.17 remains to be distributed to plaintgfeportionally by dividingeach
plaintiff's “number of hours worked by total number of hours worked by all” plaintiffs during the
time period covered by the collective actiorseitlement Agreemert3.4(B), (D)) This total
represents 45% of the $36,000thatnamedplaintiffs estimate plaintis’ collective claims to be

worth if they were tofully succeed on the merifs.But namedplaintiffs recognize that JMC

4 Cours have approved settlements representing lower percentages of provable daBesges.
e.g, Mehling v. New York Life Ins. C&48 F.R.D. 455, 462 (E.D. Pa. 200)ding a settlement
amount easonable thdrepresented approximately 20% of th&best possiblerecovery if all
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possessepotentially strong defenses and that they might not succeed atdriaghat if they
proceeded to trlaany recovery would be significantly eclipsed by the costs of the litigatldn. (
at 2.) The settlement amount is therefore reasonable to resolve plaatdiifiss. To be sure,
“there is always a chance for greater recovery at trial,” but here b&hefits of the present
settlement outweigh the risks of continued litigationSawyer 2019 WL 1558668, at *5.
Accordingly, the eighth and nintRirsh factors favor approval of the settlement.

In short, an analysis of th@&irsh factors supports appra¥ of the settlement, andusthe
Court finds that it is fair and reasonable.

3. The SettlementDoes NotFrustrate the Purposes of FLSA

JMC argues that it informed plaintiffs about thg credit and sufficiently reimbursed

them for their expenses so asatisfy minimum wage and overtime lawg€onsent Motion at 2.)

In pursuingthe clas% claims, which IMC disputesamel plaintiffs maintain that they “have
analyzed extensive payroll, mileage reimbursement dataelagaspolicy and other documents
produced by” JMC. (Settlement Agreement at 2.) After analyzing and evaluatinglaimes c
against JIMGand engaging in mediationamedplaintiffs conceddhat, if this action is not settled
now, theymight not recover any of their claimed damages or might obtain a more favorable
recovery than originally sought, btitere is dikelihood thatany recovery would not occur for

several years.ld.) In light of the complex issues raised by plaintiffs’ claims andtiteipated

theories of recovery and damages were accepted by the)Cbure Corel Corp. Inc. Sec. Litig.

293 F. Supp. 2d 484, 490 (E.D. Pa. 2008)settlement amounting tdc% of maximum provable
damages is within the range of settlement agreements approved by other courts itrittiS)Dis
Cullen v. Whitman Med. Corpl97 F.R.D. 136, 144 (E.D. Pa. 20qU0)he settlement that was
achieved represents approximately seventeen percent of single damages to,the dassint

significantly higher than the proportion of damages obtained in settlement agteepproved

by other courts.”).
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time-consuminditigation, the Court finds thad settlement will resolve a bona fide dispute without
undermining the purposes of the FLSA.

In addition district courts require plaintiffs to limit the scope of any waiver or release
clausein FLSA settlenent agreement® “claims related to the specific litigation.Singleton v.
First Student Mgmt. LLCNo. 131744, 2014 WL 3865853, at *9 (D.N.J. Aug. 6, 2014) (Irenas,
J.); see alsoBrumley 2012 WL 1019337, at *8 (“The Supreme Court and lower courts have
consistently rejected broad waivers of FLSA rights””). As such, courts faced with overly broad
release provisions in FLSA settlement agreements will excise them babpreving the
settlement agreementSee, e.g.Bettger 2015 WL 279754, at *§The court finds the release
provisions inappropriately comprehensive; the provisions preclude Bettger from raisingdany a
all claims she may have against Crossmark arising prior to the exedat®mwf the agreement
and require her to dismiss any chesgof discrimination, harassment, or retaliation currently
pending with any government agencyByumley 2012 WL 1019337, at *8 (refusing to enforce
a release provision that was overly broad because it incorgataiens related to any future
violations of the FLSAhat the defendants may commit).

The SettlementAgreement here contains a release provision, which provides as follows:

By operation of the approval of this Agreement and dismissal of the Action with

prejudice, and except as to such rightsclaims as may be created by this

Agreement, each individual Plaintiff forever and fully releases [JMC] fxoynand
all Released Claims.

(Settlement Agreement 1 4.1(A).) The Settlement Agreement d&feleasedClaims as:

all claims asserted under federal wage and hour law and New Jersey Wage & Hour
Law by and on behalf of the Plaintiffs for the period ending on the Effective Date.
The Released Claims include any and all claims under the Fair Labor Standards Act
and related regulations pursuant to such laws, and any other federal law relating to
failure to pay minimum wages, overtime wages, mileage reimbursement, liquidated
damages, interest, penalties, and attorneys’ fees and costs related to such claim

13



(Id. T 1.14.) By limiting the definition of Released Claims to “all claims asserted . .. by and on
behalf of Plaintiffs,” he Settlement Agreement’s release provision only appliesaims related
to the instant action.Indeed, the parties intentionally circumscribed the scopéeotdlease
provision recognizing thaigeneral releases are disfavored in FLSA settlement agreements.
(Consent Motion at 5 (noting that the Settlement Agreement does not contain a geeasal
because “some courts have . . . looked askancthet).) The Courtthereforefinds that the
release provision does not frustrate the purposes of the FLSA because it is linmitadnts
assertedn this matter SeeAtis, 2018 WL 5801544, at *Hinding that a release provision that
was “related to the wage and hour claims alleggtha] suit” did not frustrate the purposes of the
FLSA).

Thusthe Court finds that, aa whole, the proposed settlement does not frustrate the
purposes of the FLSA.

D. Request for Attorneys’ Fees and Reimbursente of Costs

“Plaintiffs’ counsel are entitled to reasonable attorhésss to compensate them for their
work in recovering unpaid wages on behalf of a class under the FLBAImley 2012 WL
1019337, at *9. A court must determine the reasonableness of an attorneys’ fee avesslite
both that counsel is compensated adequately and that no conflict of interest taanmtetiné¢ the
wronged employee recovers under a settlement agreemdsht(uotingSilva v. Miller, 307 F.
App’x 349, 351 (11th Cir. 2009)). “[T]he percentagerecovery method has been accepted as an
established approach to evaluating the award of attorneys’ fees in the Third Onatunt fact it
is ‘generally favored in common fund cases because it allows courts to awarefedseffund

in the manner that rewards counsel for success and penalizes for faildréduotingin re Rite

® The partiesalso note that they did not include a confidentiality provision in the Settlement
Agreement because they also frustrate the purposes of the FLSA. (Consent Maijion at

14



Aid Corp. Sec. Litig.396 F.3d 294, 300 (3d Cir. 2005)). Such fee awards have “ranged from 19
percent to 45 percent of the settlement fun@Hicki€s & Pete’s 2014 WL 911718, at *4see
alsoBrumley 2012 WL 1019337, at *12 (“Counsel’s request for-tmed of the settlement fund
falls within the range of reasonable allocations in the context of awardsdymardtner, similar
cases.”)."Generally, the appropriate percentage awarded to class counsel decreases as the size of
the fund increases.Acevedo v. Brightview Landscapes, LIN®. 132529, 2017 WL 4354809,
at *17 (M.D. Pa. Oct. 2, 2017)Conversely, the percentage aweddo class counsel should
increase as the size of the fund decreases. This is premised on the fact that “percamntisge a
generally decrease as the amount of the recovery increases” because “[ijn mangdn$ianc
increase [in recovery] is merely a facof the size of the class and has no direct relationship to
the efforts of counsel.’Prudential Ins. Co. Am. Sales Practice Ljtigl8 F.3dat 339 (alterations
in original).®

Named faintiffs’ counsel requestattorneys’ fees and costs in the amount of $1R&3,
(Settlement Agreement § 3.2(A)vhich consists of $6,532.75 in costs and $12,739.08 in

attorneys’ fees-i.e. 1/3 of the Maximum Settlement Amount after deducting costs (Consent

® When evaluating the reasonableness of attorneys’ fees in common fund cases afaor
should consider include:

(1) the size of the fund created and the number of persons benefitted; (2) the
presence or absence of substantial objections by members of the class to the
settlement terms and/or fees requested by counsel; (3) the skill and efficiémey of
attorneys involved; (4) the complexity and duration of the litigation; (5) the risk of
nonpayment; (6) the amount of time devoted to the case by plaintiffs’ counsel; and
(7) the awards in similar cases.

Gunter v. Ridgewood Energy Caor@23 F.3d 190, 195 n.1 (3d Cir. 2000). Because this action
was resolved through mediation and prior to JMC even filing an answer, many @tther
factors have little bearingn the reasonableness obmed plaintiffs’ counsel’s request for
attorneys’ fees and sts and thus an indepth analysis of them is not necessai§ee id.
(explaining that th&unterfactors “need not be applied in a formulaic way. Each case is different,
and in certain cases, one factor may outweigh the rest”).
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Motion at 4) The$19,271.83 for attorneys’ fees and cagfsresents@proximately 43% of the

total $44,750.00Maximum SttlementAmount and thus lies with the range of reasonable
allocations with respect to awards granted in similar cases. The &swrtotes thata larger
percentage is appropridteregiven the smallesize of thesettlemenfund. SeePrudential Ins.

Co. Am. Sales Practice Litigl48 F.3d at 339 (“[P]ercentage awards generally decrease as the
amount of the recovery increases.”). And each plaintiff expressly agreed tarrthdd in the
retainer agreemepursuant to which counsealculatedhe $19,271.83 sun{Consent Motion at
4;see als®.E. 3 to 26 (indicating that eactdividual plaintiff was provided a copy of the retainer
agreement and agreed to be bound by it).)

Furthermore, the lodestar analysis providedhagnedplaintiffs’ counsel supports the fee
request. Counsel has spent approximaté&ly0 attorney hours prosecuting this case, amounting
to a lodestar calculated by counsel of $21,262.50. (Consenorivatt4.) This rate exceeds
counsel's $19,271.83 request and does not include expenses. Accordingly, the Court fines that
$19,271.830ught agttorneys’ fees and costs is not excessive and therefore approves the request.
See Brumley2012 WL 1019337, at *1@oncluding that counsel’s request for attorneys’ fees and
costs was reasonable because, among other things, it was |lestotihestar analysis that excluded

costscounsel would incur following approval of the settlemént).

" The Court also approves of the proposed method of disburseme$,800.00service award

for eachnamed plaintiff. With respect to the service awards Court finds thahamed plaintiffs

are entitled to the awards because thgseed to prosecute this action in their ngnaesed as
liaison for individual plaintiffs throughout the litigation, provided assistance with document
analysis, and patrticipated in the-ddy mediation session which ultimately led to the settlement
of this matter. $eeSettlement Agreemefit3.3(A).)
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V.  Conclusion
For the foregoing reasonsamedplaintiffs’ consentmotion to approve settlemeris
granted An appropriate order will be entered.

/s/ Katharine S. Hayden
Dated: SeptembeB0, 2019 Katharine S. Hayden, U.S.D.J.
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