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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

NOT FOR PUBLICATION

MARITZA RODRIGUEZ,

Plaintiff, Civil Action No.

V. 2:16-CV-09338MCA-SCM

OPINION ON PLAINTIFF'S MOTION

WALMART, et. al, TO AMEND THE COMPLAINT

Defendard. [D.E. 26]

STEVEN C. MANNION , United States Magistrate Judge

Before the Court is PlaintifMaritza Rodriguez’y“Ms. Rodrigue?) second motion to
amend the complairtt Defendang Wal-Mart Realty Co., WaMart Stores East, |, PWal-Mart
Stores East, Inc., and Whlart Stores, Inc.(“Wal-Mart’) opposedthe motior> and Ms.
Rodriguez filed a reply.The Court haseviewedthe parties’ respectiveubmissions anteard
oral argumenbn December 19, 2017For the reasons set fortierein Ms. Rodriguezs motion

for leaveto amend iSRANTED.

1 (ECF Docket Entry“D.E.”) 26, Pl.’s Second Mot. to Amend and Remjarithe Court
reserves decision on theotion to remand and will conference the issue on January 31, 2018.

2 (D.E. 30,Def.’'s Opp'n.
3 (D.E. 31, Pl.’s Reply).

4 (D.E. 29, Scheduling Order).
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BACKGROUND AND PROCEDURAL HISTORY °

This action arises frorallegations thatValmartnegligently maintainethe floor in one of
its New Jersey store premiseghich caused Ms. Rodriguez to siipd fall® On December 16
2016,Walmart filed a notice of removhhsed on diversity jurisdictioh After Walmartanswered
thecomplaint, the Court conducted an initial conferewth the partieand entered a scheduling
order® The scheduling order provided, among other things, that “the party seeking to amend or
supplement [a pleading] shall request leave to file no later than [June 30, 2017].”

OnJune 28, 201, Ms. Rodriguez filed a motiofor leaveto amencher original complaint
and remandhis case bacto state court® and onJuly 24, 2017Walmartfiled its opposition*!
The propose@mendedcomplaintseeks to join @mew defendant to this actionilly Sarmiento
(“Mr. Sarmiento”),whose presence wouttkstroy diversity between the partias Ms. Rodriguez

and Mr. Sarmiento are citizens of New Jerkey

°> The allegations set forth within the pleadings and motion record are vgla for purposes of
this motion only. The Court has made no findings as to the veracity of the pditigatians.

®(D.E. 1-1, Compl., at T 11; D.E. 16{def.’s Decl).

" (SeeD.E. 1, Notice of Removal). Ms. Rodriguez filed her complaint in the Superior Court of
New JerseyHudson County, oor aboutNovember 92016.

8 (D.E. 8, Scheduling Ordgr

% (D.E. 8,Scheduling Order, & 12).

10(D.E. 12, Pl.’s First Mot. to Amend and Remand
11 (D.E. 16 Def.’s First Opp’n).

12(D.E. 13, Proposed Amended Compl.).



On September 8, 2017, the Court administratively terminated that motion, without
prejudice, andllbwed Ms. Rodriguez to refile hemotion after the deposition of Mr. Sarmierto.

Ms. Rodriguez refiled her motion on October 19, 281@nd Walmart filed its opposition on
November 2, 201% On November 8, 2017, Ms. Rodriguez filed her reply, and on December 19,
2017, the Court heard oral argument.

Ms. Rodriguez argues that Mr. Sarmiento is a proper defendant and that she was not able
to amend her complaietarlierbecausedespite multiple requesté/almart would notdentify or
confirmthe store manager at the time of the incideritl June of 2017° In responsé/Nalmart
argues thatit identified Mr. Sarmientan their Rule 26 disclosureandthatMs. Rodriguez’s sole

purpose irseeking to amenthe complaint novis to destroy diversity’

Il. MAGISTRATE JUDGE AUTHORITY

Magistrate judges are authorized to decide anydigpositive motion designated by the

Court!® This District has specified that magistrate judges may deteaninaondispositive pre

13 (D.E. 29 Order).

14 (D.E. 26, Second Mot. to Amend and Remand).
15 (D.E. 30, Def.’s Opp'n).

16 (D.E. 26, PI.’s Br.at 2).

17 (D.E. 16, Def.'s Opp. at 3).

18 28 U.S.C. § 636(b)(1)(A).



trial motion® Motions to amend are natispositive?® Decisions by magistrate judges must be
upheld unless “clearly erroneous or contrary to 1&w.”

I1. LEGAL STANDARD

“[ A] party may amend its pleading only with the opposing party’s written consent or the
court’s leave.?? The decision to grant or deny leave to amend is “committed to the sound
discretion of the district cour® While courts have broad discretion to decide motions to amend,
Rule 15(a) mandates that Courts should grant amendnfiéetsy in the interests of justicé®
This ensures that “a particular claim will be decided on the merits rather than oicattbs.2°
In the absence of unfair prejudice, futility of amendment, undue delay, bad faitHatorydi
motive, the court must grant a request for leave to arffemtere, Walmarbeas the burden of
demonstrating that the proposed amendrisamiadein bad fath or is untimely

Under our jurisprudencd, “after removal the plaintiff seeks to join additional defendants

whose joinder would destroy subject matter jurisdiction, the Court may deny joingwestnoit

19, Civ. R. 72.1(a)(1).

20 Continental Cas. Co. v. Dominick D’Andrea, Int50 F.3d 245, 251 (3d Cir. 1998) (citations
omitted).

2128 U.S.C. § 636(b)(1)(A).
22 Fed. R. Civ. P. 15(62).
23 Arab African Int'l Bank v. Epstejril0O F.3d 168, 174 (3d Cir. 1993).

24 \/oilas et al. v. General Motors Corp., et,d73 F.R.D. 389, 396 (D.N.J. 1997) (citations
omitted) (internal quotation marksnitted);see alsd-ed. R. Civ. P. 15(a)(2).

25 Dole v. Arco Chem. C0921 F.2d 484, 487 (3d Cir. 1990) (citaticmaitted).

26 Grayson v. Mayview State Hosp92 F.3d 103, 108 (3d Cir. 2002).
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joinder and remand the action to State CbtfriGenerally, motions to amend under Rule 15 are
liberally grantec?® However,“a court must scrutinize motions to amend more carefully where a
plaintiff seeks to join a nediverse party, and as a result, deprive a federal court of subject matter
jurisdiction.”?® Although the Third Circuit has not commented on an analytical mefbo@8
U.S.C. 8§ 1447 (e), courts in this district have adoptetHresgengactors to assessichmotions

to amend® The fourHensgengactors to consider ar¢l) whether the purpose of the plaintiff's
motion is to defeat diversity jurisdiction; (2) whether the plaintiff was dilatorgekisg to amend

the complaint; (3) whether plaintiff will be prejudiced if the motion is not granted; Bnanfy

other equiable factors™

V. DISCUSSION & ANALYSIS

With those principles in mind, Ms. Rodriguezgues that Mr. Sarmiento ispaoper
defendantand contendshat she was not able foin Mr. Sarmiento as @arty until Walmart
confirmed that he was a managarJune of 2017Walmart maintains thahe Court should deny
joinder becaus&ls. Rodriguez’s sole purpose in seeking to jMn Sarmiento is to destroy
diversity. After an analysis of thelensgengactors, and in light of the liberal standard to amend

pleadings, the Court agrees with Ms. Rodriguez.

2728 U.S.C. § 144®).

28 City of Perth Amboy v. Safeco Ins. Co. of /689 F. Supp. 2d 742, 746 (D.N.J. 2008).

29d.

301d. (citing Hensgens v. Deere & G@33 F.2d 1179, 1182 (5th Cir. 19873e alsadBayonne
Med Realty, LLC v. Citizens Ins. Co. of Amerida. 08-1004, 2008 WL 2945970, at *3 (D.N.J.
July 30, 2008).

31 SeeHensgens833 F.2d at 1182.



The firstHensgendactor scrutinizes plaintiff's motiveand must focus on the specific
facts inthis case,particularly the parties’ actionsetween the filing of the complaint and the
motion to amend? Ms. Rodriguez filedher complaint on November 1, 201&nd Walmart
removed this matter on December 16, 28%16.

Ms. Rodriguez has provided a legitimate reason for failing to name Mr. Sarmiethi® |
initial complaint, namely, that that she was not aware of his idemttyFebruary 8, 2014vhen
shereceived Walmais initial disclosures* The disclosures do not identify Mr. Sarmientcaas
store managehowever stating onlythat “Willy Sarmientoand/orthe current store manager” as
someonelikely to have discoverable informatiéh. Such aphrasedoesnot imply that M.
Sarmiento is a store manager.

From February 28, 2016, through June 28, 2017, Ms. Rodriguez submitted mukiple,
documented requestseeking the identity of the storeanagerfrom Walmart®® On June 28,
2017 two days prior to the deadline to request leave to arflevld, Rodriguez filed hemotion
to amend the complaiafterWalmart confirmed that Mr. Sarmiento was a manager at the time of
the incident Prior to thamoment Ms. Rodriguez did not have sufficient information to determine

if Mr. Sarmientowaspotentially liable, and in turn, whether he was worth joirasg defendant

32 Perth Amboy 539 F. Supp. 2d at 747.

33 (D.E. 1-2, Compl.).

3% (D.E. 31, Pl.’'s Reply, at 2-3).

35 (D.E. 31, Pl.’s Reply, at @mphasis adde))
% (D.E. 31, Pl.’'s Reply, at 2-3).

37(D.E. 8, Scheduling Order, at { 12).



in this matter. Stated differently, Ms. Rodriguez could not iefigrer thatMr. Sarmiento could

be responsibléor failure to supervise his employees, failure to use reasonable care to inspect and
maintain the premises in a safe manrarfailure to avoid or mitigate the severity of Ms.
Rodriguez’s injuries.

Walmart claims that Ms. Rodriguez attemptsjamm Mr. Sarmiento solely to destroy
diversityand contendthat shdails to assert any specific allegations linking Mr. Sarmiento to the
incident other than by way of him being a manager at the store antheftthe accident®

Nevertheless, this Court rejectagimilarargument, irCardillo v. WatMart Stores]nc.,
which involved the same defendants h&rés in the Cardillo case, the mposed amended
complaint allegedamong other thing& that a storenanager, “owned, operated, and managed the
premises where [Ms. Sarmiento] was injured, and were negligefihis Courthas repeatedly
held ‘that claims for negligence against individual store managerare colorable, even where
the employer may bleeld vicariously liable, because both the employer and individual employee

may be jointly and severally liablé> These allegations “alone are sufficient to establish

38 (D.E. 30, Def.’'s Opp'n, at 4).

39 Cardillo v. Wal-Mart Stores, IncNo. 14-2879, 2014 WL 7182525, at *2 (D.N.J. Dec. 16,
2014)(involving fraudulent joinder rather than joinder after the filing of the complaint

40 (D.E. 13, Proposed Amended Compl., at 4 (“WILLY SALMIENTO owned, operated,
supervised, controlled, managed, cleaned, serviced and maintained the subjegt andf@rivas
responsible for the care, custody, control, supervision, cleaning, servicing, ancharagtef the
subject property as agent, servant, or employee of Defendants, WALMART.")).

41 Cardillo, 2014 WL 7182525, at *2 (involving fraudulent joinder rather than joinder after the
filing of the complaint).

42 Holguin v. Kohl's Dep't Store, IndNo. 15-7016, 2016 WL 922130, at *2 (D.N.J. Feb. 19,
2016),report and recommendation adopiédb. 15-7016, 2016 WL 901087 (D.N.J. Mar. 8,
2016).



colorable, norfrivolous claims against” Mr. Sarmienfd.“The ultimate sufficiency of th
allegations in the complaint is not the focus of the Court’s determindtion.”

The Court will not ascribe an improper purpose to Ms. Rodriguez’s motion without more
specific evidencé® Ms. Rodrigueseeks to assert viable claims against a related aastyg out
of the same dispute, and generally, “if a proposed claim is viable, and thermiiiseg@tent to
prosecute the claim in good faith, the primary purpose of joinder is not to deflsblfe
jurisdiction.”®

This colorable claimalong with thesequence of eventsndermine$Valmart’s argument
that Ms. Rodriguez’s primary motive iining Mr. Sarmiento was to defeat jurisdiction.
Accordingly, the Court finds that the finrdensgengactor, weighs in favor of Ms. Rodriguez.

Turning to the secondensgengactor, whether Ms. Rodriguez was dilatory in seeking to
amend the complaint, the sequence of ewdistaissed abowshows that Ms. Rodriguettempted
to identify the store manager on numerous occasibnsthat Walmart didnot respond until
approximately four months, in June of 20%7Additionally, although Walmart removed this case
in December of 2016, Ms. Rodriguez contends that no activity occurred in the chshauntas

able to substitute new counselFebruaryof 201748 Shortly afte discovering and confirming

“3 Cardillo, 2014 WL 7182525, at *2.

441d. (citing Btoff v. State Farm Ins. C®77 F.2d 848, at 852 (3d Cir. 1992)).
45 perth Amboy539 F. Supp. 2d at 754.

461d.

47(D.E. 31, Pl.’s Reply, at B).

“81d.



that Mr. Sarmiento was the store manager in question, Ms. Rodriguez filed her molsavéaio
amendon June 28, 2017.

While it is true that Ms. Rodriguez could have been more proactive in determining the
identity of the store manager in this case, by bringing the dispute to the Court’s attention by
joint-letter, so too could Walmart have provided the identity of the store managgresstion.
Accordingly,the Court finds, at the very least, that Ms. Rodriguez was not dilatory, and that the
secondHensgengactor weighs lightlyin favor of joinder.

As to the third factor, whether Ms. Rodreguwill be prejudicedthe Court finds ifavor
of Ms. Rodriguez. Walmart argues that Ms. Rodriguez will not suffer prejuldéecause if Mr.
Sarmiento were liable, Walmart would be liable under a theoryespondeatsuperior*®
Consequently, Ms. Rodriguez would be able to collect any judgimentWalmart, even if Mr.
Sarmiento wer@ot aparty. Although this argument alleviates some of the potential economic
prejudice, Walmart fails to address the potentidjal prejudice” to Ms. Rodrigue?’

The Court recognizes that although Ms. Rodrigem#d bring a separate suit against Mr.
Samiento in state court, she woutten“be required to litigate two cases involving essentially the
same set of facts, documents, and issues in two different f6RimEhe Court observes that
although Mr. Sarmiento and Walmart are jointly and severally liable for any prtgim this

matter, “there is a genuine risk of conflicting findings and rulirgs.”

49 (D.E. 30, Def.’'s Opp'n, at 6).
%0 perth Amboy539 F. Supp. 2d at 749.
51d.

2 1d.



Additionally, the Court agreesith Ms. Rodriguezhat refusato add Mr. Sarmiento as a
party may prejudice her litigation and trial strategy in ways known and not known atthjis
stage in discovery. For examplkes Ms. Rodriguez contends, sheould lose the ability to
emphasize claims at trial agdimme defendant or anothéecause ierlawyer’'s view “a jury
may be more inclined to find liability against that defendant or that damages wogtéaier
when focusing on one defendant rather than anofAéctordingly, there will be some prejudice
to Ms. Rodriguez, if the Court were to deny amendment.

Finally, as to the ladlensgengactor, other equitable factorsyuch agudicial efficiency
and economy weigh in favor of joinder and remairdlight of the possibility of Ms. Rodriguez
filing a concurrent action in state court,'Wwould be a waste of judicial resources to alkuve

separate proceeding¥™As the issues in this case involve application of state law, Defendant
would not be pgjudiced by a remand to a state cddrtThe “most logical, economic and equitable
approach” is to determine the respective rights and liabilities of all of the [zanties, in one
proceeding®

Taken together, thelensgengactors weigh strongly in favaf joinder. Ms. Rodriguez

was not dilatory and the Court is satisfied that the primary purpose of the amendment is not to

53 (D.E. 31, Pl.’s Reply, at 11-12).

5 Perth Amboy539 F. Supp. 2d at 749 (citikgathhan v. Massachusetts Cas. Ins.,Gtm. 01—

1128, 2001 WL 1454063, at *3 (E.D.Pa. November 14, 2001) (finding increased litigation costs
prejudicial))

%% d. (citing Kahhan No. 01-1128, 2001 WL 1454063, at(fthding that where state law issues
predominatefederal courts prefer to have state courts interpret their own)laws)

%6 1d. at 754(citing Carter v. Dover Corp., Rotary Lift Diy753 F. Supp. 577, 580 (EPa.
1991).
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defeat federal jurisdictionAs such, the Court will grant Ms. Rodriquez’s motion to join Mr.
Sarmiento

Accordingly, having decided Ms. Rodriguez’s motion to amend on other grounds, the
Court need not addre®¥galmart’s argumerthat Ms. Rodriguez’s spoliation claim is futile because
New Jersey does not recognize spoliation as a cause of.2cliba Court only adds thathile
New Jersey does not recognize a sepa@tefor negligentspoliation & evidence,it does
recognize claims for fraudulent concealm&hThus, although Ms. Rodriguez is imprecise in her
briefing,the Court inferdrom her proposed amended compldht she seeks to fileracognized
claim for fraudulent concealment, rather than “spoliation of evidetce.”

V. CONCLUSION

For the foregoing reasons, Ms. Rodriguez’s motion to angehdrebyGRANTED. An

appropriate Ordeiollows.

57(D.E. 30, Def.’s Opp'n, at &.

8 Tartaglia v. UBS PaineWebbérc., 197 N.J. 81, 123, n. 6 (2008)(“spoliation claims, as
between parties to a particular litigation, are technically claims for fraudtdenealment”).

9 (D.E. 13, Proposed Amended Compl., at 8 (“Deferiddsic] actions constitute fraudulent
concealment of evidencg).
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ORDER

IT IS on this Wednesday, December 20, 2017,

1. ORDERED that Plaintiff Rodriguez’ secondhotionfor leaveto file an amendedcomplaint

with respect tgoinder ofMr. Sarmientds GRANTED ; and it isfurther

ORDERED that Plaintiff Rodriguez shalfile the appropriate Amended Complaint within

seven (7) days of this Order; and it is further

3. ORDERED that defendants shall file an appropriate response to the Amended Complaint

within fourteen (14) daysf its filing.

€D ST,
S e

3 ﬁ y 1

Original: Clerk of the Court
Hon. Madeline Cox Arleo, U.S.D.J.
cc: All parties

File
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Honorable Steve Mannion, U.S.M.1.
United States District Court,

for the District of New Jersey
phone: 973-645-3827

12/20/2017 9:49:54 AM



