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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JAMES VANDERWERFF,
Plaintiff, : Civil Action No. 17-0784 (ES) (MAH)
V. : OPINION

QUINCY BIOSCIENCE HOLDING
COMPANY, INC,, et al.,

Defendants.

SALAS, DISTRICT JUDGE

Before the Court is Defendants’ Quincy Bioscience Holding Company, Inc., Quincy
Bioscience, LLC, Prevagen, Inc., Quincy Bioscience Manufacturing, LL@ Maderwood, and
Michael Beamais (collectively “Defendants”) appeal, pursuant to Federal Rule of Civildeiare
72(a) and Local Civil Rule 72.1(c), of Magistrate Judge Michael A. Hamr{tbes‘Magistrate
Judge”)July 26, 2018 Order (D.E. No. 58, (the “July 26 Order”)) denying Defendants’ motion to
stay discovery in this matter(D.E. No. 59). Having considered the parties’ submissions, the
Court decides the matter without oral argume®e¢elL. Civ. R. 78.1(b). For the reasonzlow,
the Court AFFIRMShe Magistrate Judgeduly 260rder.
l. Background

On February 7, 201 Plaintiff James Vanderwerff (“Plaintiff”) brought this class action on
behalf of himself and others similarly situatgtegingthat Defendants violated various federal
and New Jersey laws by makifgse and misleading claims regardiitg dietary supplement

Prevagen (D.E. No. 1, Complaint (“Compl.”) § 1)Particularly,Plaintiff seeks to represent a
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nationwide class alleginghat Defendants violated the Racketeer Influence and Corrupt
Organizations Act, as well as a New Jerdags alleging that Defendants violated three separate
New Jersey states. See idf 4290).

This action arises out of a similar set of facts as a lawsuit liilethe Federal Trade
Commission (“FTC”)against Defendants on January 9, 2017hé Southern District of New
York (the “FTC Action”). The FTC allegethat Defendantsproducts are false and misleading
in violation of section®(a) and 12fthe FTC Actand various New York lawsSee=TCv. Quincy
Bioscience Holding Colnc. 272 F. Supp. 3d 547, 5%%.D.N.Y. 2017) Thedistrict curtin that
action granted Defendants’ motion to dismiss for failure to state a claBeeid. at 549.
Defendants state thah appeal of the dismissal remains pendiefprethe Seconcircuit. (See
Defs. Mov. Br. at L

Defendantdurther contendhat soon after Plaintiff filed the instant action, a new class
action was filed against Defendaimighe Eastern Districbf New York, allegng similar facts as
to those in the FTC ActionSeeDefs. Mov. Br.at 4 (citing Karathanos v. Quincy Bioscience
Holding Co., et al.No. 171091,(Jan. 18, 2018) Karathanosallegesdeceptive acts or practices
and false advertising under New York law ahe federal Racketeer Influenced and Corrupt
Organizations ActNo. 171091, D.E. No. 38The Eastern District of New Yostayed the matter
pending the appeal of the FTC Actio8ee id

A third action is also currently pending before the Northern District ofdCaila. See
Racies v. Quincy BioscienceLC, No. 150292, 2015 WL 2398268, at *N(D. Cal May 19,
2015). InRacieswhich assestliabilities theoriesimilarto thepresent actiobased on California

law, the California district courtdeniedthe Defendant motion to dismiss in part, finding that



plaintiff's allegations that representations of Prevagere false, misleading and deceptive, were
sufficient to state a claim. 2015 WL 2398268, at *1.

On June 14, 2017, Defendants in this matter filed a motion to dismiss and a motion to stay,
pending the resolution of the FTC Action in the Second Circ(iD.E. No. 27 & 28). On
September 1, 2017, the Magistrate Judge issueddandenying Defendants’ motion to stay this
matter and ordered the Defendants to provide to Plaintiff “the documents treeproaided to
the FTC” and for all the parties to peep “to discuss deadlines for the completion of written
discovery, all fact discovery, experts, class certification and summary gdgn{D.E. No. 37 at
18&2).

On March 6, 2018, th€ourtadministratively terminated Defendants’ motion to dismiss
pendirg the resolution of the FTC ActionSéeD.E. No. 51(the “March 26 Order’)) The Court
specifically observed that “discovery is ongoing in this action” and that “nothitngsi Order shall
be construed to supersede Magistrate Judge Hammer’s Septer2d&v Drder.” 1. at 3-4).

On July 13, 2018Defendants renewdtieir request that further discovery be stayed until
after the Second Circuit resolves the FACtion appeal. (D.E. No. 57)On July 26, 2018 the
Magistrate Judgeejected Defendants’ arguments and ordered limited discawesgtedonly to
classcertification. (D.E. No. 58). Particularly, he Magistrate Judge ordered Defendants to
produce additional discoverglated to total New Jersey sales of Prevagen, bectugsdiscovery
in the FTC andRaciesactions do not cover this information(id.).

On August 3, 2018)efendantdiled theinstant appeal(D.E. No. 59). The motion is now

ripe for adjudication.



. Legal Standard

A. Review of Magistrate Judge Decisions

A United States Magistrate Judge may hear and determine argispasitive pretrial
matter pending before the Cau28 U.S.C. 8§ 636(b)(1)(A). In considering an appeal of a non
dispositive order by a Magistrate Judge, the Court will modifyamate an order only if it is
“clearly erroneous or is contrary to law.Fed. R. Civ. P. 72(a); L. Civ. R. 72.1(c)(1)(A)A
Magistrate ddge’s finding is clearly erroneous whetthough there may be some evidence to
support it, the reviewing court, after considering #ntirety of the evidence, Isft with the
definite and firm conviction that a mistake has been committ€dyle v. Hornell Brewing Cop
No. 08-2797, 2009 WL 1652399, at *3 (D.N.J. June 9, 20DAmePetroleum Ltd. v. Employers
Mut. Liab. Ins. Co, 131 FR.D. 63, 65 (D.N.J. 1990)quotingUnited States v. U.S. Gypsum.Co
333 U.S. 364, 395 (1948)"“A [ruling] is contrary to law if the magistrate judge has misinterpreted
or misapplied applicable lav. Gunter v. Ridgewood Energy Cor@82 F. Supp.2d 162, 164
(D.N.J.1998). “The party filing the notice of appeal bears the burden of deratmgtthat the
magistrate judge’ decision was clearly erroneous or contrary to laMdrks v. Struble347 F.
Supp.2d 136, 149 (D.N.J. 2004yuotingCardona v. Gen. Motors Corp42 F.Supp. 969, 971
(D.N.J. 1996).However, “where a magistrate judge isthorized to exercise [hisliscretion, the
decision will be reversed only for an abuse of discretidgthett v. N.J. Stat007 WL 1456199,
at *2 (D.N.J. May 14, 2007).

When a party “[s]eeks review of a matter within the purview of the Magisiualge,
such as a discovery dispute, an even more deferential standard, the abuse aindiaretard,
must be applied.’Koninklijke Philips Elec. N.V. v. Hunt Control Sys., Indo. 11-3684, 2014

WL 5798109, at *2 (D.N.J. Nov. 7, 2014) (quotiBglamone v. Carter’s Retail, IndNo. 09-
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5856, 2012 WL 821494, at *4 (D.N.J. Mar. 9, 2012))hé deferential standard of review is
particularly appropriate in a case where the magistrate judge managed the cdke froteet,
and thus has a thorough knowledge of the proceediR@iinson v. Horizon Blue Crogdue
Shield of New JerseiNo. 12-2981, 2014 WL 3573339, at *1 (D.N.J. July 21, 2014) (citing
Cooper Hosp./Univ. Med. Ctr. v. Sullivat83 F.RD. 119, 127 (D.N.J. Oct. 15, 1998).

B. Law Governing a Motion to Stay Discovery

Under Federal Rule of Civil Procedure 26(c), the paekeg a stay of discovery must
establish “good cause” for a stay. Fed(R.. P. 26(c);see alsd.andis v. N. Am. Cp299 U.S.
248, 254 (1936)¢alarza v. WhittleKinard, No. 160764, 201AVL 2198182, at *1 (D.N.J. May
18, 2017). “Courts generally do not favor granting motions to stay discovery bechese
discovery is delayed or prolonged it can create case management proliiemsmpede the
court’s responsibility to expedite discovery and cause unnecessary litigatiarps.” Galarza,
2017WL 2198182, at *1.[I]t is well settled that the mere filing of a dispositive motion does not
constitute ‘good cause’ for the issuance of a discovery stagrald Chamales Corp. v. Oki Date
Americas, Ing 247 F.R.D. 453, 454 (D.N.J. 2007) (citi@pesney. Valley Stream Union Free
Sch. Dist. No24, 236 F.R.D. 113, 115 (E.D.N.Y. 2006)). The party seeking a stay “must make
out a clear case of hardship or inequity in being required to go forwardyef iheven a fair
possibility that the stay. . will work damage to someone elsédndis 299 U.S. at 254.
1. Analysis

Defendantgontendhat this Court should vacatee Magistrate Judge’3uly 260rder and
stay this action, or in the alternative, decide Defendants’ matidisiniss. (Defs. Mov. Br. at 3-
4). Defendantsely onFederal Rulgsof Civil Procedure 23 and 12(b)(6) to supgbeirargument.

(Sedd. at 3 & 9). Defendars arguethat requiring parties to commence discovery related to class
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certification “before ruling on Defendants’ Rule 12(b)(6)” would be contiatize Federal Rules
of Civil Procedure 23. I14. at 3& 9). Defendantsalso statdhat Rule 12(b)(6) is “designed to
screen out cases where a complaint states a claim based upon a wrong for whichdhmensady
... and for which no relief could possibly be granted,” and failure to vielidagistrate Judge’s
July 26 Order, would be contrary to Rule 12(b)(@y. &t 3). Defendantdurtherargue thathe
Magistrate Judge’suly 26 Orderis unfair and inconsistent withthe Courts March 6 Order
administratively terminating the motion to dismigkl. at 2).

In opposition, Plaintiff argues that the order in which the Court decides the padtess
is within the Court’s discretion. (D.E. No. 60, Plaintif®pposition to the Defendants’pfeal
from and Objections to Magistrate Judge Hammer’'s Order (“Pl. Opp. Br4).aTherefore,
Plaintiff contends that thiglagistrate Judge’3uly 26 Order is not clearly erroneous or contrary to
law. (Id.).

In reply, Defendantsdd thatallowing additional discovery would “inevitably lead to the
parties briefing a motion for class certification brefthe SecondCircuit rulds]” on the FTC
Action, which it contends ignfair and inconsistent with the la{D.E. No. 61 Defendants’ Reply
Brief in Support of Objection to Magistrate Judge Hammer’'s Qftefs. Rep Br.”) at 3). For
the reasons below, the Court disagrees with Defendants’ arguarehtfirms theMagistrate
Judge’s July 2®rder.

The Court is not persuaded that Magistrate Judge’3uly 260rderis contrary to law or
an abuse of discretiom\s a starting poinDefendants’ argument that it is contraryrederal Rule
of Civil Procedure 23or the Magistrate Judge to order additional discoveryrgaauling on
Defendants’ motion to dismisss misplaced. There is no requirement that discovery must be

stayed pending a decision on a party’s dispositive motsaee.g, Chamales247 F.R.D. at 454
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(noting that there is no requirement that discoverytibhestayd pending a decision on a pagy’
motion for summary judgmentFed R. Civ. P. 26(d}§3)(A) (“[M] ethods of discovery may be used
in any sequence”).Further,Rule 23is silent on the issue of whether tBeurt must decide a
motion to dismiss before it permits discover related to class certificafiee-ed. R. Civ. P. 23.
Rather Rule 23 states that a decision on class certification is to be issued at “an eadglpeact
time after a person sues or is sued as a class representativeé-ed. R. Civ. P. 23(c)(1)(A).

Similarly, Rule 12(b)(6)does not limitthis Court’'s, and by extension thdagistrate
Judgés, discretion to managis case docketincluding making decisions of when and how to
conduct discoverySed-ed. R. Civ. P.12(b){6 After all, the Court has “inherent power to manage
its caseload, control its docket, and regulate the conduct of attorneys héfataech “provides
authority to fashion tools that aid the court in getting on with the business of decidisd &es
Eash v. Riggins Trucking Inc¢757 F.2d 557, 567 (3d Cir. 1985ge also Landi®99 U.Sat 254
(recognizing the “the power inherent in every court to control the dispositithe afauses on its
docket with economy of time and effort for itself, for counsel, and for litifgritkmited States v.
Wecht 484 F.3d 194, 217 (3d Cir. 2007) (“It is important to note that district courts have wide
discretion in the management of their caseCpnsequentlyit is neither unfair nor inconsistent
with the lawfor Defendantdo be required to conduct limited discovery directed onlglats
certificationissueshefore the Second Circuit rules on the FTC Action.

Defendantsely ontwo Third Circuit cases isuppot of their position ‘{tjhat the motion
to dsmissshould be decided before the class certification stageefs. Rep. Br. at 4citing
Estate of Gleiberman v. Hartford Life Ins. C84F. App’x 944 (3d Cir. 2004andZimmerman v.
HBO Affiliate Grp, 834 F.2d 1163, 1170 (3d Cir. 198Patrticularly,Defendants argue that “in

Gleibermanthe plaintiff on appeal contefet] that the District Court erred in ruling on the motion
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to dismiss before deciding the issue of class certificdtigid.). And Defendants then cite to
Zimmermanwhere theThird Circuit found no abuse of discretion in tdistrict courts refusal to
consider certification of a class before determining whether the nameitifighaid a federal cause
of action. (d.). Putting aside that Defendant's characterizations @&sdlcasesmay be
guestionable, Defendahteliance orthemis misplaced for the simple fact that {resenissue
before the Couris not whether the Court can decide a motion to certify a class before a motion to
dismiss, but rathewhether theMagistrateludgecan permit discovemelated to class certification
to continue before the Coutfecidesa motion to dismis. NeitherGleibermannor Zimmerman
say anything about that issue.

Finally, the Court is not persuaded that the Magistrate Judge’s July 26 Order is inconsistent
with the Court’'s March 26 Order administratively terminating the motion to dismiss.Cdurt
did not state that discovery was stayed; it only stated that the motion to dismiss would b
administratively terminated pending a decision on the FTC Action. (D.E. No. 51).d]ridee
Court specifically observed that “discovery is ongoing in this action” and tizahitg in this
Order shall be construed to supersede Magistrate Judge Hammer’s Setezt@rOrder.” Il.
at 34). Therefore, the Court use of a procedural device to temporarily terminate the pending
motion didnot, in any way, limit the Magistrate Judge’s discretion to continue discoverysin thi
matter particularly when that discovery is unrelated to the FTC Action.

The Court therefore determines that the Magistrate Judgly'260rderis neither “clearly
erroneous” nofcontrary to law” because the Magistrate Judge did not misinterpret or misapply
the law, nor dicheoverlook any law or factSeel. Civ. R. 72.1(c)(1)&). Additionally, the Court

declines Defendants’ request that the Court decide their motion to dismiss.



V. CONCLUSION
For the foregoing reasori3efendantsappeal is DENIED, anthe Magistrate Judgekily

26 Order is AFFIRMED. An appropriate Order accompanies this Opinion.

s/Esther Salas
Esther Salas, U.S.D.J.




