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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

COLONIAL SURETY COMPANY, Civil Action No.
Plaintiff, 2:17-CV-01701ESSCM
V.
SUPPLEMENTAL OPINION ON
ALPHA SOFTWARE PLAINTIFF'S MOTION TO AMEND
CORPORATION, FIRST AMENDED COMPLAINT
Defendant [D.E. 70]

STEVEN C. MANNION, United States Magistrate Judge.

Plaintiff Colonial Surety Company’s (“Colonial”noved for leaveto file a second
amended complairtb add Colonial Surety Agency, LLC (“Agency”) as a plaintibefendant
Alpha Software Corporation (“Alphat)pposed. The parties met and conferred after the filing of
the instant motion, and Colonial submitted an updated proposawisar@ndedomplaint® The
Court considexdthe partiesrespectivesubmissionsnd reardoral argument on April 16, 2019
For the reasons staten the record, this Court issued an order on April 26, 2P48ting in part

the motion for leave to file second amended complafht.

1 (ECF Docket Entry (“D.E.”)70, Pl.’s Mot. to AnendCompl). Unless indicated otherwise, the
Court will refer to documents by their docket entry number angdge numberassigned by the
Electronic Case Filing System.

2 (D.E. 70-5Def.’s Opp’n).
3 (D.E. 80, LetterD.E. 82, Proposed Second Am. Compl.

4 (D.E. 88, Order).
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BACKGROUND AND PROCEDURAL HISTORY °

In this breach of contract actipi©olonialalleges thafAlpha “induc[ed] Colonial to enter
into a contractunder which excegzayment of the contract price was mémlecomputer services
and Alpha“false[ly] represent[ed] to Colonial regarding Alpha’s capabilities dred state of
services Alpha was purportedly renderifgColonial further alleges that as a reésfl Alpha’s
failure to meetobligations under the contract, Coloniahs suffered damages excessof
$778,000"

Colonial filed its original complaint in thi€ourt in March 20172. In February 2018,
Colonialmoved to amend its complaitt add additional claimagainst Alph& The Court then
administratively terminated thease and ordered the parties to mediatforThe parties were
unable to resolve the casedhgh mediationand in June 2018he Court reopened thisatter'!
In August 2018this Court granted in part and denied in part Colonial’'s ondfi Thereafter,

Colonial filed its amended complaift.

® The allegations set forth within the pleadings and motion record are vglan for purposes of
these motions only. The Court has made no findings as to the veracity of the pHetipdions.

¢ (D.E. 55, Am. Compl.at ] 2-3).
7(Id. at ] 77-78).

8(D.E. 1, Compl.).

% (D.E. 39, Pl.’s Mot. to Am. Compl.).
19(D.E. 46, Order).

11 (D.E. 51, Order)

12(D.E. 53, Order).

13(D.E. 55, Am. Compl.).



In January 2019Colonial filed the instant motion seeékg to add Agency, Colonial’s
affiliate, as a plaintiffi* The Court provided the parties with an opportunity to meet and confer
regarding a proposegleading’® and ordered Colonial to submit jurisdictional affidavits
concerning the addition gfgencyas a plaintiff:® In March 2019, Colonial submitted a revised
proposed second amended complaint, which “deletetbtheauses of action raised in theliear
proposed pleading by proposed additional plainfitigncy}; added allegations in further support
of diversityjurisdiction; and, added additional factual allegativHsAlpha opposethe proposed
pleading andontenadit is unduly delayed and prejioial to Alpha'®

The Court heard oral argument on April 16, 2019, and issuéeéritshopinion and order

on April 26, 2019, granting in part the motion for leave to file a second amended corlaint.

Il. MAGISTRATE JUDGE AUTHORITY

Magistrate judges ar@uthorized to decide any nalispositive motion designated by the
Court?° This District has specified that magistrate judges may determine ardispmsitive pre

trial motion?! Motions to amend are neispositive?? and decisions by magistrate judges mus

4(D.E. 70, Pl.’s Mot. to Am. Compl.).

15(D.E. 72, Text Order).

16 (D.E. 73, Order).

17(D.E. 80, Letter; D.E. 82, Proposed Second Am. Compl.).
18 (D.E. 70-5, Def.’s Opp’n).

19(D.E. 88, Order).

20 28 U.S.C. § 636(b)(1)(A).

211, Civ. R. 72.1(a)(1).

22 Cont’l Cas. Co. v. Dominick D’Andrea, Ind50 F.3d 245, 251 (3d Cir. 1998).



be upheld unless “clearly erroneous or contrary to BEw.”

Il DISCUSSION & ANALYSIS

As an initial matter, the Court must determine whether Rule 15 or Rule 16 of thalFeder
Rules of Civil Procedure applié$. Although leaveto amend under Rule 15 is geneydlieely
given, Rule 16 requires a party to demonstrate “good c&dgedlonialfiled its motion for leave
to amendts first amended complaint after tRebruary 2, 2018eadline set by the Coutand
Alpha objects to the late filing.Colonial must theefore show “good cause” fats failure to
comply with the supplemental scheduling order before the Court can catsietion?’

A. Rule 16 “Good Cause” Analysis

After amendments as of right, “a party may amend its pleading only witbpih@sing
party’s written consent or the court’s leav& YWheredeadlines for amending pleadings are the
subject of a scheduling ord@ndthe deadlines have passed, the moving party must meet Rule 16’s

good cause standard to améhtlVhether good cause etdsurns on the diligence of the moving

2328 U.S.C. § 636(h)(1)(A).

24 SeeSabatino v. Union TwpNo. 131656, 2013 WL 1622306, at *3 (D.N.J. Apr. 15, 2013)
(internal citation omitted).

25 See id(internal citatios omitted).
26 (D.E. 32, Supp. Sched. Order, at { 4.b).

27 See Assadourian v. Hard30 F. App'x79, 81 (3d Cir. 2011) (where deadlines fixed by the
court’s scheduling order expire, a party must show “good cause” under Rule 16(bhtt).ame

28 Fed. R. Civ. P. 15(a)(2).

29 White v. Smiths Detection, Inc., et, Mlo. 10-4078, 2013 WL 1845072, at *11 (D.N.J. Apr. 30,
2013)(citations omitted).



party3® The Court hashe discretionto determine what kind of showing a party must make to
satisfy the good cause requirarhé*

Colonialassertshatonly througha corporate designee’s depositinmMNovember 201&nd
discovery did it learn that Alphatended to claim as a defense tAgency—not Colonial—paid
Alpha?? Alphadisagrees anasserts that Colonial employee’s depositiomJuly 2018 confirmed
that Agency paid Alpha, butColonial waited several months to request leave to amiéndirst
amended complainwhich it filed after the July 2018 depositidtiThe Court’sFebruary 2, 2018
deadline to amend pleadings passed under either renditfgra alscargueshat Colonial knew
when it filed its original complaint that Colonial had not paid Alpha, and Colonial tjape
reasonable inquiry” before that filing®

Either way, it was not until November 28, 2018, that Alpha requested that this Court order
that Colonial be bound by deposition testimony “that Colonial Surety Agency, LLC, and not
Colonial Surety Company, paid Alph&” Alpha did not contend that some payments were made
by Agency and others by Colonialyt insteacargued that all payments receiveyg Alpha were
made by Agencylrhose were facts that contradicted Alpha’s four admissions answer thatit

performed work for Colonial and that Colonial paid some of Alpha’s invoites.”

30 Schwartz v. Avis Rent a Car Syd.C, No. 11-4052, 2013 WL 2182078, at *3 (D.N.J. May 20,
2013) (citations omitted).

311d. (citations omitted).
32(D.E. 70-3, Pl.’s Br., at 2).
33(D.E. 70-5, Def.’s Opp'n, at)3
3 (Id., at 1-4).

35 (D.E. 66, Joint Dispute Letteat 4-5).

36 (D.E. 58, Answer to 1 40, 46, 49, & 117).



On December 18, 2018, Colonial wrote Alpha seeking consent for the amendment
allegedlyas a result ofhe November 2018 deposition and events thereHftdthough theJuly
2018 deposition revealed information contradictory to the complaint, neithercpartgted their
positions, and thus, Alpha shaasy blame.

Alpha’'sanswer to the amended compldiled in September 2018 continued to acdbpt
Colonial made payments to AlpR&That was over a month and a half aftee July 2018
deposition ofa Colonial employeewho confirmed thatAgency paid Alpha. Both parties
nonethelesgontinued through this litigation und#rat erroneous positioand it wasna until
November/December 2018 that the partiemonstrated an appredat for the significance that
Agency had made the payments, not Colonial.

In accepting Colonial’siccount it appears that Colonial took reasonably diligent steps to
seek an amendmeance it realized that Alpha would no longagreethat Colonial paid Alpha,
but instead thadgencydid. The November 2018 deposition led to this revelation. The Court finds
thatgood cause exists.

B. Rule 15 Analysis

Although courts have broad discretion to decide motions to amend, Rule 15(a) mandates
that @urts shouldgrant amendment8reely in the inteests of justice3® This ensures that “a

particular claim will be decided on the merits rather than on technicalttie®enial of leave to

37 (D.E. 70-5, Def.’s Opp’n, Ex. 1; D.E. 70-3, Pl.’s Br., at 1).

38 (D.E. 58, Answer to Am. Compl., at 1 40, 46, 49, 117).

%9Voilas v. GenMotors Corp, 173 F.R.D. 389, 396 (D.N.J. 1997) (citati@mslinternal quotation
marks omitted)see alsd-ed. R. Civ. P. 15(a)(2).

49Dole v. Arco Chem. Cp921 F.2d 484, 487 (3d Cir. 1990).



amend can be based on undue delayfdatidor dilatory motive on the part of theovant; repeated
failure to curedeficienciesoy amendments previously allowaatejudice to the opposing party;
and futility.”*! This list is not exhaustived court may “ground itslecision,within reason, on
consideration ofadditional equities, such as judicial economy/burden on thet and the
prejudice denying leave to amend would caosihe plaintiff’ 42

1. Futility

The Courtwill first address futility. “An amendment is futile if the amended complaint
would not survive a motion to dismiss for failure to state a claim upon which relief beul
granted.®® Thus in determining futility the same legal standard employed under a Rule 12(b)(6)
motion to dismiss is appliet.The Court takes “all pleaded allegations as true and view[s] them
in a light most favorable to the plairitif*® However, “the Court need not accept sweeping legal
conclusions cast in the form of bald assertions, unwarranted inferences, or unsupported
conclusions.”*® The complaint “must contain sufficient factual matter, accepted as true, to state a

claim to relief that is plausible on its fac¥.”™A claim has facial plausibility when the plaintiff

41 Mullin v. Balicki, 875 F.3d 140, 149 (3d Cir. 2017).
421d. at 149-50.
43 Alvin v. Suzuki227 F.3d 107, 121 (3d Cir. 2000).

44 SeeGutwirth v. Woodford Cedar Run Wildlife Refud8 F. Supp. 3d 485, 4889 (D.N.J. 2014)
(citations omitted).

45 Winer Family Trv. Queen503 F.3d 319, 331 (3d Cir. 2007).
46 Gutwirth, 38 F. Supp. 3d at 489 (internal citations and quotation marks omitted).

471d. (quotingAshcroft v. Igbal556 U.S. 662, 678 (2009)).



pleads factual content that allows the court to draw the reasonable infereribe thefendant is
liable for the misconduct alleged”

Colonial seeks to add Agenas a plaintiff for Agency to asse@ount | (breach of
contract), Count Il (breach of the implied covenant of good faith and fair dealing), andiCount
(unjust enrichment) against Alpha.

As to breach of contract and breach of the implied covenant of good faith and fiaig deal
Agency cannot maintain these causes of action. To state a claim for breactiaaftaorder New
Jersey law, a plaintiff must “alledé) a contract between the parties; (2) a breach of that contract;
(3) damages flowing therefim; and (4) that the party stating the claim performed its own
contractual obligations?® Colonial, not Agency, contracted with Alpha, and Colonial affirms this
in its proposed amendment by stating “Alpha and Colonial entered into a binding cofitract
Agency paid Alpha in relation to the contract between Colonial and Alpha, but Agenayoivas
contractually obligated to pay, as that obligation lied solely with Colonial. Alghaot enter into
a binding contract with Ageneyonly with Colonial. Without beig a party to the assue
contract, Agency has no grounds to bring these causes of action, and thus such an amendment is
futile.

Regarding unjust enrichment, it would not be futile for Agency to pursue this cause of

action. In accepting the pleaded alléglas as trug® Agency’s payment to Alpha in excess of

48 Matthews v. New Jersey InstTafch, 717 F. Supp. 2d 447, 451 (D.N.J. 2010) (quofiagcroft
556 U.S. at 662).

49 Frederico v. Home Depp507 F.3d 188, 203 (3d Cir. 2007) (citMigleo Pipeline, Inc. v. Buena
Vista Home Entertainment, In@10 F. Supp. 2d 552, 561 (D.N.J. 2002)).

50 (SeeD.E. 82, Proposed Second Am. Compl., at 1 92).

51 SeeGutwirth, 38 F. Supp. 3d at 489.



Colonial and Alpha’s contract price and Alpha’s incompliance with the contractamayunjustly
enriched Alpha. The doctrine of unjust enrichment is a ep@siract theory? It permits a plaintiff

to allege that a defendant received a benefit from the plaintiff, and retenttbatdsenefit is
inequitable>® However, “[a] claim of unjust enrichmeniill not stand wherian express contract
exists concerning the identical sutfjenatter” >* As discussed above, there is no express contract
between Agency and Alpha, but as the payor and an affiliate of Colonial, it would notdéofuti
allow the amendment as to Agency'’s claim for unjust enrichment.

Also, Alpha alleges that Colonial has not pled a basis for jurisdiction, thus requiring
extensive discovery and prejudicing Alptalhis case is premised on diversity of citizenship. In
its updated proposed amendment, Colonial includes information regarding jurisdiotion a
Agency'’s stucture. Colonial states that Agency is a limited liability company with one individua
member and a trust formed under the laws of Connecficdtlonial submitted jurisdictional
affidavits as to members of the trdétAt this stage, it appears that diversity jurisdiction is
maintained. Colonial sufficiently phelsa jurisdictional basis for Agency, and the Court anticipates

that any necessary discovery on the matter will be minimal.

52 Davis v. Bankers Life & Cas. GdNo. 153559, 2016 WL 7668452, at *12 (D.N.J. Dec. 23,
2016).

531d. (citations omitted).

54 Spano v. JP Morgan Chase Bank,, &1 FedAppx. 66, 70 (3d Cir. 2013puotingSuburban
Transfer Serv., Inc. v. Beech Holdings, 1Md.6 F.2d 220, 226-27 (3d Cir. 1983)

5 (D.E. 70-5, Def.’s Opp’'n, at 1}2
%6 (D.E.82, Proposed Second Am. Compl., at 1 9-10, 12).

> (D.E. 74, Certs.).



If after jurisdictional discoverplphadetermines that this Court lacks complete diversity,
it can move for dismissal at that time.

2. Undue Delay

Next, | address Alpha’s undue delay arguméhindue delay recognizes there is a gap
between when an amendméspossible and when it is sougiitDelay “that is protracted and
unjustified—can place a burden on the court or counterpartgan indicate a lack of diligence
sufficient to justify a discretionary deniaf leave’ ®® There is*no presumptiveperiod in which
... delay becomes ‘unduethe question of undue delay requitbat we focus on the movant’s
reasongor not amending soonef?

Colonial filed the instant motion nearly two years after filing its original comipénad
nearly a year since moving for leave to file its first amended complaitnheither of those dzd
are significant in light of Alpha’admissiorto facts which it also knew were erroneolisdicial
admissions from a clear and unambiguous statement in the complaint are binding ory thb@art
made then?! “When a statement meets such a threshi@den if the postpleading evidence
conflicts with the evidence in the pleadings, admissions in the pleadings arglmndhe parties

and may support summary judgment against the party making such admis&ions.

58 Mullin v. Balicki 875 F.3d 140, 151 (3d Cir. 2017).
5914,

€01d. (citationsandinternal quotation marks omitted)

61 Am Title Ins Co. v. Lacelaw Corp861 F.2d 224, 226 {®Cir. 1988) see alscElec. Mobility
Corp. v. Bourns Sensors/Controls, @7 F. Supp. 2d 394, 405 (D.N.J. 2000).

62 Elec. Mobility Corp, 87 F. Supp. 2dt405 (quotingMissouri Housing Dev. Comimv. Brice
919 F.2d 1306, 1315 (8th Cir.1990)).

10



Here,Colonial’'s amended complaiatleged tlat it made payments to Alpha pursuant to
the parties’ agreemefit.Facts which Alpha now disputes thoughaimittedfour timesin its
answerthat ‘it performed work for Colonial and that Colonial paid some of Alpha’s invdites.
Alpha is bound by those admissions despite the evidence to the céntitanpnetheless only
made clear that it will seek to contradict its admissions #fteNovember 2018 deposition. Not
long thereafter, Colonial sought Alpha’s consent in December 2018 to join Agency &g a par

The Courtthereforefinds that Colonial’s delay is not undue. The amendment does not add
new facts that were unknown to Alpha or require Alpha to expend significant addidsoafces
for discovery.In fact, the litigation, expenses, and delays would be multipliefiggncywere
forced to pursue separate action

3. Prejudice

The factors considered for an amendment are not equal because prejudice to the non
movant is the touchstone for denf&iCourts should deny leave to amend a complaint based on
undue delay if the nemoving party is prejudice®. To establish prejudice created by an untimely
receipt of the proposed amendment, the-mmving party must do more than simply claim

prejudice®® The party opposing amendment “must show that it was unfairly disadvantaged or

63 (D.E. 55, Am. Compl. 11 40, 46, 49,117).

64 (D.E. 58,Answer to 40, 46, 49& 117).

%5 1n re Teleglobe Comras Corp, 493 F.3d 345, 377 (3d Cir. 2007), as amended (Oct. 12, 2007)
(“Judicial estoppel prevents a party froptaying fastand loose with the couitdy adopting
conflicting positions in ..different stages of the same proceeding”).

s Mullin v. Balicki, 875 F.3d 140, 150 (3d Cir. 2017).

67 Cincerella v. Egg Harbor Twp. Police Depp. 061183, 2007 WL 268296%t *2 (D.N.J.
Sept. 6, 2007).

%8 Bechtel v. Robinsqi886 F.2d 644, 652 (3d Cir. 1989).

11



deprived of the opportunity to present facts or evidence which it would havedoffacethe
[plaintiff's] amendments been timely¥The Third Circuithas acknowledged that although Hg]

exact nature and degree of prejudice necessary for denial of an amendment is not readil
susceptil@ to a precise formula. . the defendants must show that the amendment would adversely
affect their ability to defend adequately the c¥Se.

Alpha argues that wvill be prejudiced by an amendmenécause it has already begun
drafting its summary judgnmé motion based on extensive discovery, andséend amended
complaintwould delay the filing of its motioto allow for more discover{* These claims of
prejudice, however, would have applied even if Colonial were quicker in appreciatingtaken
in not including Agency in the first amended complaiith regard to a similar claim of prejudice,
the Mullin Court stated“we view the ‘delay’ complainedf here as referring to the pendency of
thelitigation as a whole and not to the delayé&eking taamend once the [reason for amendment
was discovered]’?

Alpha shares some blame for its answer and answer to the amended complaint both
accepted as true that Colonial had made the payments to, Atpligh it also knew otherwise
The gap betweeits abandonment of that position in NovemB€&18and Colonials December

18, 2018 request to amend on consemiinimal and the Court finds is not prejudicial to Alpha.

9 Heyl & Patterson Intl, Inc. v. F.D. Rich Housf Virgin Islands, Ing.663 F.2d 419, 426 (3d
Cir. 1981) (citingDeakyne v. Comm’rs of Lewekl6 F.2d 290, 300 n.19 (3d Cir. 1969)).

0 Johnson v. Trueblog®29 F.2d 287, 297 (3d Cir. 1980).
1(D.E. 70-5, Def.’s Opp’n, at BY.

2Mullin, 875 F.3d at 156.

12



4. Judicial Economy

“Judicial economis an equitableonsideration that can be consideredeoiding whether
amendment should k@lowed . . . Considerationgnclude judicial efficiency and effectivease
managemerit’3

Alpha’s counsel agreed at oral argument that if the amendment isldemew casean
be filed and Colonial willseek to consolidate the two relatasesNeverthelessilpha hopedo
divide andconquerColonial and Agency by keeping their claims in separate cases because it is
possible that neither can prevail without the other.

Despite the delay that would result from this amendment, judicial economy willvael ser
by having all claims by all parties arising out of the same transacgqgrthe entire controversy
litigated before a single judgédt.is more likelythatafinal resolution or settlement will hgossible
if Colonial and Agency’s claims are brought within one case, as Colonial intendgaliafor a
mistake would have occurred from the outset.

This is the course also commanded by Rule 1 which requires that each of the Fedsral Rul
“be construed, administered, and employed by the court and the parties talsequse speedy,

and inexpensive determination of every action and proceeding.”

31d. at 157.

13



V. CONCLUSION

For the foregoing reasonSolonial’s motiorfor leaveto file asecondamended complaint

is GRANTED in part andDENIED in part.

Honorable Steve Mannion, U.S.M.J.
United States District Court,

for the District of New Jersey
phone: 973-645-3827

5/16/2019 1:25:47 PM

Original: Clerk of the Court
Hon. Esther Salas, U.S.D.J.
cc: All parties

File
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