
NOT FOR PUBLICATION CLOSE

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ROXANA TANKER POOL INC.,

Plaintiff, : OPINION
v.

Civ. No. 17-cv-01763(WHW)(CLW)
SAFESEATRANSPORT[NC.,

Defendant.

Wallsg SeniorDistrict Judge

PlaintiffRoxanaTankerPool Inc. (“Roxana”) movesthis Court for a defaultjudgment

underFed. R. Civ. P. 55(b)(2) as to DefendantSafeseaTransportInc. (“STI”). The lawsuit

allegesthat Defendanthasnot paidoceanfreight, demurrage,andassociatedchargesowedto

Plaintiff underanAugust2015voyagecharteragreement.STI hasfailed to pleador otherwise

defendthe lawsuit. Decidedwithout oral argumentunderfed. R. Civ. P. 72, Plaintiff’s motion is

granted.

PROCEDURALAND FACTUAL BACKGROUND

Plaintiff RoxanaTankeris a businessentity duly organizedandexistingunderthe laws of

the Marshall Islands.Compl., ECFNo. 1 ¶ 2. DefendantSafeseaTransportis a corporation

organizedandexistingunderthe laws ofNew Jerseywith its principal placeofbusinessin

Piscataway,New Jersey.Id. ¶ 3. Plaintiff allegesthat Safesea SteamshipPVT LTD (“SSP”) is a

shell corporationandalter-egoof STI, through whichSTI conductsbusiness.Id. ¶J 19—25.

Roxana,asdisponentowner,and SSP,ascharterer,of the Oil TankerMarvel enteredinto

a voyagecharteragreement(“Voyage Charter”)by fixture noteandaddendumdatedAugust 10,
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2015 andAugust 12, 2015 for the carriageof a cargoof fuel oil from JebelAll, Dubai or

Fujairah,UnitedArab Emiratesto Sudan.Id. ¶4; KeaneDeci., ECF No. 7, Ex. 4. Underthe

VoyageCharter,5$?wasresponsiblefor paymentto Roxanaof hire, freight, bunkers,

commissions,demurrage,detention,port fees,andother associatedcostsaccruingduring the

executionof the Voyage Charter.KeaneDecl., ECF No. 7, Ex. 4. The agreementalso includeda

full guaranteeby STI, which read:“FIXTURE GUARANTEED BY CHARTERERSPARENT

COMPANY SAFESEATRANSPORTINC., USA HEADQUARTEREDN NEW JERSEY,

ONLY FORTHIS FIXTURE” (emphasisin original). Id.

At the conclusionof the dischargeon September11,2015,theMarvel wascalculatedto

havebeenon demurragefor 24 days, 12 hours,and 5 minutes,resulting, afterdeductionof

commission,in $542,710.21owedto Roxana.ECF No. 1 ¶ 7. 5$?tendered$325,000,leaving

$217,710.11due andowing underthe contract.Id. ThroughoutSeptember2016,Roxanaand

$SPexchangedemailsaboutthe remainingcontractbalance.Id. ¶J8—10; ECF No. 7, Ex. 5. $SP

repeatedlyconfirmedthat theywerenot denyingpayment,but askedfor Roxana’s

“understandingconsideringthe turbulentshipping market.”ECF No. 1 ¶ 8; ECF No. 7, Ex. 5. On

September23, 2016,Roxanasentits final invoice to S$Pfor the $217,710.11outstanding

demurrage.ECF No. 1 ¶9; ECF No. 7, Ex. 5.

On October20, 2016,Roxanabeganas dictatedby theVoyage Charterby servingSSP

andSTI noticeof the appointmentof ChristopherMossastheir chosenarbitrator.ECF No. 1 ¶

11. NeitherSSPnor STI respondedto the appointmentby eitherappointing theirown arbitrator

or agreeingto proceedwith Mr. Moss.Id. ¶ 12. On November28, 2016,Ms. SarraKay was

unilaterallyappointedas the secondarbitratorin accordancewith the Londonarbitration’srules

andprocedures.Id. Plaintiffs recentlyreportedto the Courtthat since thisappointmenttherehas
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beenno activity in the arbitration,and“Safesea SteamshipPvt Ltd. remainsin defaultin

London.” ECF No. 10 at 1.

Plaintiff filed this actionon March 16, 2017. ECF No. 1. Serviceof processwasmade

uponSTI at STI’s corporateheadquartersin Piscataway,New Jersey,andpersonallyacceptedby

PreetaThadani,an individual authorizedto acceptsuch service.ECF No. 7, Ex. 2. To date,

Defendanthasnot answeredtheComplaintor madeanappearancein the lawsuit.However,

Plaintiff reportsthat sincethe filing of the Complaint, Defendanthaspaid $100,000of the

outstandingdebt.ECF No. 8 at 6. Defendantnow seeks$117,710.11in damagesplus filing and

servicecostsfor a total awardof$118,170.10.Id. On May 12, 2017, the Clerkof Court entered

default againstSTI for failure to pleador otherwisedefend.On May 17, 2017,Plaintiffs filed

this motion for DefaultJudgmentunderFed.R. Civ. P. 55(b)(2).ECF No. 6. Defendanthasnot

responded.

STANDARD FORDEFAULT JUDGMENT

Whenevaluatinga motion for defaultjudgmentunderFed.R. Civ. P. 55, courtsin the

Third Circuit consider threefactors: (1) whetherthereis prejudiceto theplaintiff if default is

denied,(2) whetherthe defendantappearsto havea litigable defense,and(3) whether

defendant’sdelayis dueto culpableconduct.Chamberlainv. Giampapa,210F.3d 154, 164 (3d

Cir. 2000).A courtmusttreat“the factualallegationsin a complaint,otherthanthoseas to

damages.. . asconcededby the defendant.”DIRECTV, Inc. v. Fepe,431 F.3d 162, 165 (3d Cir.

2005).A courtmustalsomake“an independentinquiry into whethertheunchallengedfacts

constitutea legitimatecauseof action” and“must makean independentdetermination”regarding

questionsof law. SeeDaysInn Worldwide, Inc. v. Mayu & Roshan,L.L. C., No. 06-1581,2007

WL 1674485,at *4 (D.N.J. June8, 2007) (citationsomitted). Similarly, a court doesnot accept
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astrue allegationspertainingto the amountof damages,andmayemploy various methodsto

ascertain theamountof damagesdue.While thecourt mayconducta hearingto determine the

damagesamount,Fed.R. Civ. P. 55(b)(2),a hearingis unnecessary“as long as [the court)

ensure[s]that there[is] a basisfor the damagesspecifiedin thedefaultjudgment.”Transatlantic

Marine ClaimsAgency,Inc. v. Ace ShippingCorp., 109 F.3d 105, 111 (2d Cir. 1997).

DISCUSSION

I. DefaultJudgmentis Appropriate

This actionis basedon Defendant’sallegedbreachof its performance guaranteeof the

VoyageCharter.ECF No. 1 ¶J3 2—34. To prevail on a breachof contractclaim, the claimant

mustprove existenceof a contract,breach,damagesandthat theclaimantperformedhis own

contractualobligations.Fredericov. HomeDepot,507 F.3d 188, 203 (3d Cir. 2007). Like any

othercontract,a guaranteemust besupportedby considerationto beenforceable.GreatFalls

Bankv. Pardo,263 N.J. Super.388, 400 (Ch. Div. 1993)affd, 273 N.J. Super.542 (App. Div.

1994).A guaranteecanbesupported bythe sameconsiderationthat supportedthe original

contracton which it is basedonly, where,as is the case here,the guaranteeandtheoriginal

contract wereexecutedsimultaneously.SaptaGlob., Inc. v. Cilicorp, LLC, No. CIV. 13-3698

KM MAH, 2015WL 1469600,at *6 n.5 (D.N.J. Mar. 30, 2015).

Theunchallengedfactsdemonstratethat the VoyageCharteris a valid contract,which

Plaintiff satisfactorily performed,andthat Defendant breachedby failing to guaranteepayment.

The Courtnextreviewsthe Chamberlainfactorsto assesswhetherdefaultjudgmentis

appropriate.Plaintiff will sufferprejudiceif defaultis deniedbecauseSSPandSTI haverefused

to arbitrate under thetermsof theVoyageCharter,andSTI now refusesto defendthis action.

While Roxana’sclaimswould ordinarilybesubjectto arbitration,STI haswaivedanyright to
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compelarbitrationdueto the defaultin London.SeeAT&T Corp. v. InnocomTelecomLLC, No.

C-06-05400EDL, 2007WL 163193,at *3 (N.D. Cal. Jan. 17, 2007);cf Sinkv. Aden

Enterprises,Inc., 352 F.3d 1197, 1200(9th Cir. 2003).Moreover,Roxanahasalreadywaited

almosttwentymonthsto bepaidthe total amountowedunderthe VoyageCharterandthereare

no facts to suggestDefendanthaslitigable defenses. TheCourt finds that defaultjudgmentis

appropriate.

II. TheAmountof DamagesIs SatisfactorilyEstablished

Plaintiff seeks$117,710.11in damagesin unpaidoceanfreight, demurrage,and

associatedcharges,plus post-judgmentinterestfor Defendant’sbreachof its performance

guaranteeof the Voyage Charteragreement.ECF No. 1 ¶J32-40.Plaintiff also seeks$459.99in

costs,includingthe Court’sfiling fee ($400.00)andtheprocessserver’sfee ($59.99).ECF No. 8

at 6; Keane Decl.,ECF No. 7 ¶ 12. The Court hasreviewedPlaintiffs submissionsand

concludes thatthe damagescalculationsareaccurateandthe costsarereasonable.SeeKeane

Decl., ECFNo. 7, Ex. 5 (proofof damages); seeKeaneDecl., ECF No. 7 ¶ 12 (proofof costs).

CONCLUSION

Plaintiffs motion for defaultjudgmentis granted.Judgmentis enteredagainstDefendant

$afeseaTransportInc. in the amountof $118,170.10,pluspost-judgmentinterest,consistingof

(a) $117,710.11in damagesand(b) $459.99in costs. follows.

DATE:/&

Senior StatesDistrict Court Judge
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