
UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

DAVID JAMES WARD, Civil Action No. 17-2301(WHW)

Petitioner,

v. MEMORANDUM OPINION

UNITED STATESOF AMERICA,

Respondent.

This matterhasbeenopenedto the Courtby David JamesWard’s (“Petitioner”or “Mr.

Ward”) filing of a “MOTION PURSUANTTO FEDERAL RULES OF CRIMINAL

PROCEDURE12(b)(2)FAILURE OF AN INDICTMENT TO STATE AN OFFENSEIS A

FUNDAMENTAL DEFECT AND IT CAN BE RAISED AT ANY TIME” (Civ. Act. No. 17-

2301, ECF No.1), which wasdocketedas a motionto vacatesentencepursuantto 28 U.S.C. §

2255.

1. The CourtmustscreentheMotion for summarydismissalpursuantto Rule 4 of

the RulesGoverningSection2255 Casesin theUnited StatesDistrict Court, to determine

whetherit “plainly appearsfrom themotion, any attachedexhibitsandtherecordof prior

proceedingsthat themovingpartyis not entitledto relief. .

2. More thantwentyyearsago, in January1996,Petitionerwasindictedon one

countof kidnappingin violation of 18 U.S.C. § 1201. Petitionerpled guilty to the indictmentin

July 1996. (SeeApplication for Permissionto EnterPleaof Guilty, UnitedStatesv. Ward,No.

96-61 (D.N.J. July 10, 1996.) On January7, 1997, the district court sentenced Wardto 720

monthsimprisonment. SeeUnitedStatesv. Ward, 131 F.3d 335, 338 (3d Cir. 1997). Petitioner
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appealedandtheThird Circuit affirmedhis sentence.iId. at 343. Petitionerdid not file a

petition for writ of certiorari.

3. Mr. Wardhassincefiled at leastsix challengesto his sentence,andtheCourt

recentlydismissedassecondor successivea § 2255petitionthat raisedthe sameclaim henow

bringsin the instantPetition. SeeWardv. UnitedStates,No. CV 16-4101(WHW), 2016 WL

6090728,at *1..2 (D.N.J. Oct. 18, 2016) (recounting Petitioner’sprior challengesto his

sentence).Petitionerappealed,andtheThird Circuit denieda certificateof appealability. (See

Civ. Act. No. 16-4101,ECF Nos. 11-12.)

4. The captionfor the instantmotion lists the docketnumberin Petitioner’scriminal

case,i.e., Criminal Act. No. 96-61 (WHW), andthemotionitselfdoesnot statethatMr. Ward is

seekingto bring yet anothermotion to vacatesentencepursuantto § 2255. To the extentthe

instant motioncanbe construedas a motion to vacatesentencepursuantto § 2255, it is subjectto

dismissalfor lack ofjurisdiction, asMr. Wardhaspreviouslychallengedhis sentencepursuantto

§ 2255 andhas notsoughtpermissionfrom theCircuit to file a secondor successivepetition.2

Beforethis Courtmayconsidera secondor successive§ 2255motion, Petitioner mustobtainan

orderof authorizationfrom the Third Circuit. See28 U.S.C. § 2255(h);28 U.S.C. § 2255Rule 9.

As Petitionerhasnot obtainedsuchan order,this Courtmusteither dismissthemotion or

iPetitionerargued thatthe district courterredwhenit ordered himto undergotheblood test for
thepresenceof HIV andwhenit departedupwardlybasedon his havingcommitteda similar
sexualassaultin 1983 in Minnesota. Third Circuit affirmedthejudgmentof the district court
exceptas to its orderwith respectto Ward’sblood testing,which it vacatedpendingthe district
court’smakingthe findingsrequiredby theViolenceAgainst WomenAct, 42 U.S.C. §
14011(b)). SeeId.

2 Federalcourtsmay,but arenot requiredto, “ignore the legal label thata pro selitigant attaches
to a motionandrecharacterizethemotion in orderto placeit within a different legal category.”
Castrov. UnitedStates,540 U.S. 375,381 (2003).
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transferit to theThird Circuit. SeeUnitedStatesv. Hawkins,614 Fed.Appx. 580, 582(3d Cir.

2015). The Court finds that it is not in the interestsof justiceto transferthemotion to theThird

Circuit as it doesnot appearthatPetitionercansatisfy’ therequirementsof § 2255(h)becausehis

claimsarenot basedon a new SupremeCourt decisionor newly discoveredevidence.

5. The Court will alsodenya certificateof appealability. See28 U.S.C. §

2253(c)(1)(B)(appealmaynot betakenfrom a final orderin a proceedingunder28 U.S.C. §

2255unlessa circuit justiceor judgeissuesa certificateof appealability). TheUnited States

SupremeCourt heldin Stackv. McDaniel that “[w]hen thedistrict court deniesa habeaspetition

on proceduralgroundswithout reachingtheprisoner’sunderlyingconstitutionalclaim, a COA

shouldissue whentheprisonershows,at least,thatjuristsof reasonwould find it debatable

whetherthepetition statesa valid claim of the denialof a constitutionalright andthatjurists of

reason wouldfind it debatablewhetherthe districtcourt wascorrectin its proceduralruling.”

529 U.S. 473, 484 (2000). This Courtdeniesa certificateof appealabilitybecausejurists of

reason wouldnot find it debatablethat dismissalof themotion as secondor successiveis correct

because,as stated,Petitioner’sclaimsarenot basedon newly discoveredevidenceor a new

SupremeCourtdecision.

6. To theextentPetitioner’ssubmissionmaybeconstruedas a criminal motion, the

Court deniesthe motionasuntimely, as Fed.R. Crim. P. 12(b)(2)does notpermita criminal

defendantto seekreliefwherehis caseis no longer“pending.” See,e.g., UnitedStatesv. Rashid,

654 F. App’x 54, 57 (3d Cir. 2016) (assumingwithout deciding,in relevantpart, thata casemay

still be “pending” for purposesof Rule 1 2(b)(2) wheredirect appealhadconcludedbut thetime

for filing a petition for certiorarihadnot expired),cert. denied,137 S. Ct. 1099, 197 L. Ed. 2d

206 (2017). Here,Petitioner’sdirect appealconcludednearlytwentyyearsago. As such,the
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time for filing a motionunderfed. R. Crim. P. 12(b)(2)haslong expired. For that reason,

Petitioner’smotion for reliefunderRule 12(b)(2) is deniedasuntimely. An appropriateOrder

follows.

Date: //W
Senior Unitedgtates DistrictJudge
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