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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

FREDDIE GRAHAM, .: Civil Action No. 17-2956(JMV)
Petitioner,
V. : OPINION
PATRICK A. NOGAN etal.,

Respondents.

Vazquez, United States District Judge
l. INTRODUCTION
PetitionerFreddie Graharti' Petitioner”) a prisoner currently confinedBastlerse\State
Prison inRahway New Jerseyhas fileda pro sePetition for a writ of habeas corpus pursuant to
28 U.S.C. § 2254 (D.E. 1.) For the reasons explained in this Opinion, the Court will deny the
Petition and willnot issue &ertificate of appealability
. FACTUAL BACKGROUND & PROCEDURAL HISTORY
Thefactual backgroundnd procedural histony this matter wersummarized in part by
the New Jersey Superior Court, Appellate Division on Petitisrairect appeal.
On the evening of August 9, 2006, M.M. went to the apartment in
which her boyfriend, Evans, lived with his mother, who was not
home at the time. M.M. and Evans watched television together in
Evans’bedroom for about twenty minutes. Evans then left the room.

A short time later, defendant, who was not known to M.M., entered
the rom and struck up a conversation with her. She noticed that

! The facts found by the Appellate Division are presumed correct pursuant to 28 §.S.C.
2254(e)(1).
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defendant had red splatters on his white shirt, which she believed
were juice stains.

Defendant then brandished a knife, threatened M.M., and told her to
undress. She complied. Defendant proceeded to lead her into the
other bedroom, and showed her Evdmly lying in a pool of blood

and appearing lifeless. Defendant then forced M.M. to fellate him.
He stole her purse and its contents and tied her hands behind her
back. Although M.M. latehad no recollection of being beaten, she
was knocked unconscious and later woke up in the hospital with
multiple severe injuries, includingfeactured skulland bruising of

the brain.

Later that night, Evansanother came home and saw M.M. in an
unresposive state in her sbs bedroom, which was covered with
blood. She immediately went to another apartment and called the
police. When the police responded, they found M.M. unresponsive
but alive and arranged for her transport to the hospital. The police
also found Evan'sbody in the other bedroom. He was dead. Medical
testimony established that Evans had been stabbed tiineaty
times in the area of his chest. The wounds pierced his lungs, heart,
and aorta. He also had lacerations on his head and hands. The
medical examiner testified that Evans might have been unable to
scream during the attack because blood blocked his airway.

The investigation led to defendant. He gave a statement to the police
on August 21, 2006. He admitted that he had been at Evans
apartment that afternoon. He said he and Evans smoked crack
cocaine together. He said he left at about 6:00 p.m., and Evans was
alive and well.

M.M. had given a general description of her attacker. Defendant fit
that description. When shown a photo arrayatthncluded
defendants picture, she positively identified defendant as her
attacker. She also identified him in court at trial.

Many witnesses testified in this lengthy trial, including some called
by defendant. Defendant did not testify. In light of theues on
appeal, we find it unnecessary to recount any further factual details.

During the jury selection process, a prospective juror revealed that
he had a vacation planned, with his departing flight scheduled for
Monday, December 22, 2008. Both pastand the court anticipated
the trial taking less time than it actually did, and therefore did not
foresee the juros travel plans becoming an issue. That individual
was empaneleds juror number two.
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The case was ready to be submitted to the pmyThursday,
December 18, 2008, and deliberations began just before noon on that
day. Neither party had suggested that juror number two be
designated an alternate because of his travel plans. After
deliberating for a short time, the jurors were excusellifah. They
resumed deliberations at about 1:47 p.m. That afternoon, they
requested and received a replay of a videotaped statement M.M. had
given and a read-back of defendardtatement to the police.

The jury resumed deliberations on Friday, Decenit®rat about

9:35 a.m. At noon, the jurors were discharged because the
courthouse was closing at 1:00 p.m. due to a snowstorm. As they
were leaving, the jurors passed a note to the judge asking for a repeat
of the definition of reckless manslaughter. Jurmmber two
remained behind and reminded the judge of his travel plans for the
following Monday.

When defendafhs attorney was asked what his thoughts were about
excusing the juror, he said,’fh not happy with that, Judge.”
However, he did not object. The judge then urged counsel to discuss
the matter with his client, and to review the advantages and
disadvantages of continuing the trial with an alternate juror as
opposed to requesting a mistrial. After that consultation, defendant
told the judge he wanted to continue and did not wish to seek a
mistrial. Again, defendant’s counsel posed no objection and did not
move for a mistrial.

By that time, the initially constituted jury had deliberated for about
four hours and fortfive minutes. Without objection, the judge
selected one of the alternates to replace the excused juror.
Deliberations resumed with the newly constituted jury on Monday,
December 22, 2008 at about 10:15 a.m. While instructing the new
jurors about their obligations as a reconstituted jutyi¢h we will
discuss later), the judge said that he would not respond to the note
requesting reinstruction on reckless manslaughter that had been
given to him the previous Friday. He explained that the note was no
longer operative because the previously constituted jury no longer
existed.

At about 11:45 a.m., the jury requested reinstruction on
circumstantial and direct evidence, and on the definition of reckless
manslaughter. The judge responded to the request appropriately.

At about 12:25 p.m., the jars issued a note stating: “[T]he Jury is
at a deadlock. We cannot agree.” The jurors were sent to lunch, and
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returned at about 1:45. At 2:00 p.m., without objection, and without
a request by either party for a mistrial, the judge instructed the jury
to continue with its deliberations, correctly explaining the applicable
principles as prescribed by the Supreme Cou8tate v. Czachor,
82N.J.392 (1980).

At about 3:40 p.m., juror number eleven advised the court that a
family friend had died and she wished to attend the funeral the next
morning at 11:00 a.m. The judge assured her that she would be
accommodated. He said: “Ddnvorry about it, wdl take care of it.
We're going to let you deliberate a little bit more. | toknow
where the Jurgtands, but wdl [be] bringing the Jury out shortly.”

The juror thanked the judge and returned to deliberations. Defense
counsel then urged the court to deny the jerogquest to attend the
funeral, which the judge rejected.

At about 4:00 p.m., the jury reached its verdict. The newly
constituted jury had deliberated for about four hours and thirty
minutes, almost exactly the amount of time the first jury had
deliberated.. . .

[Petitioner] was charged in a sewvepunt indictment with crimes
arising ait of events that occurred at the same time and place on
August 9, 2006 in Paterson. The first two counts pertained to one
victim, Wylie Evans, who was killed. Counts three through six
pertained to another victim, M.M., who was sexually assaulted,
robbed and beaten. The seventh count did not pertain to any
particular victim.

More particularly, the charges were as follows: (1) fisgree
purposeful or knowing murder, N.J. Stat. An2&11-341) or (2);

(2) third-degree possession of a weapon (a knibe)ah unlawful
purpose,N.J. Stat Ann. 8§ 2C:394d; (3) firstdegree attempted
murder,N.J. Stat Ann.§8 2C:5-1 andN.J. Stat Ann. § 2C:11-3(4)
third-degree possession of a weapon (a knife) for an unlawful
purposeN.J.Stat Ann. § 2C:394d; (5) firstdegree armed robbery,
N.J.Stat Ann. § 2C:15-1(6) firstdegree aggravated sexual assault,
N.J. Stat Ann. 8§ 2C:142a(3) or (4); and (7) fath-degree
possession of a weapon (a knife) under circumstances not manifestly
appropriate for such lawful uses as it may h@ng, Stat Ann. 8
2C:39-5d.

The jury found defendant not guilty of the first three counts, and
guilty of the remaining counts. After merging count seven with
count four, which, in turn, was merged with counts five and six,
Judge Marmo imposed sentence as follows: On count six,
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aggravated sexual assault, defendant was sentenced to an extended
term as a persistentfender of thirtyyears imprisonment with an
85% parole disqualifier pursuant to the No Early Release Act
(NERA), N.J.Stat Ann. § 2C:43-7.20n count five, robbery, the
judge imposed a concurrent term of twepgars imprisonment
subject to an 85% pamUbisqualifier pursuant to NERA.
State v. Graharrindictment No. 07-03-0298, 201¥L 1327412, *2—4 (N.J. Super. Ct. App.
Div. Apr. 8, 2011).

The Appellate Division affirmed Petitiorier conviction Id. at *7. The New Jersey
Supreme Gurt denieccertificationon September 22, 2011State v. Graham27 A.3d 952 l.J.
2011).

Petitioner subsequentfifed a petition fopostconviction relief (PCR’), whichthe court
denied onJuly 9, 2013. State v. GrahamDocket No. A0479-14T4,2016 WL 6833065 at * 1
(N.J. Super. Ct. Div. Nov. 21, 2016pnNovember 21, 201&he Appellate Divisioraffirmedthe
PCR court’'s cecision. Id. at 7. On March 23, 2017the New Jersey Supreme Codenied
Petitionels petitionfor certification? (D.E.1,at 12.)

Petitionerfiled the instan8 2254 Petitioron May 1, 2017. D.E.1.) Respondents filed
their Answer on June 15, 2017D.E. 6. Petitioner filed a reply on July 19, 201D.E.9) On
July 20, 2017, the Court entered an order apprdregpondentshotion to seal state court records
containing the sexual assault victsmame. .E. 8.) The matter is fully briefed and ready for
disposition.

Petitioner raises the following claims in his fedéralbeas petition:

1. Ineffective assistance of counsel “[d]ue to a unreasonable determination of the facts in
light of the evidence presented.D.E.1,at6.)

2The Court was not able to locate the Supreme Godgnial of certification. Respondents also
submit they do not have a record of Petitiosearertification denial and rely on Petitiohgr
submission. D.E. 6, at 9.)
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2. The trial court erroneously replaced a juror after deliberationsbelyh at 2.)
3. Thetrial courts instruction to the newly-reconstituted jury were misleadind. at 9.)

4. Ineffective assistance of counsel as a result of trial cdengslure to present expert
testimony. [d. at 11.)

I[Il.  STANDARD OF REVIEW
Section 2254(a) permits a cototentertain claims alleging that a person is in state custody
“in violation of the Constitution or laws or treaties of the United Stat@8"U.S.C. § 2254(a).
Petitioner has the burden of establishing each claim in the pet8mmEley v. Ericksoi12 F.3d
837, 846 (3d Cir. 2013). Under 28 U.S.C. § 2254, as amended by the Antiterrorism and Effective
Death Penalty Act, 28 U.S.C. § 2254 (“AEDPA"), federal courts in habeas corpsswastegive
considerable deference to determinations of statetscabppellate court$See Renico v. LeB99
U.S. 766, 772 (2010).
Section 2254(d) sets the standard for granting or denying a writ of habeas corpus:
(d) An application for a writ of habeas corpus on behalf of a person
in custody pursuant to the judgment of a State court shall not be
granted with respect to any claim that was adjudicated on the merits
in State court proceedings unless the adjudication of the claim-
(1) resulted in a decision that was contrary to, or involaed
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in
the Stag¢ court proceeding.
28 U.S.C. § 2254(d).
Where a state court adjudicated a petitichézderal claim on thmerits, a federal court

“has noauthority to issue the writ of habeas corpus unless the [stat€ sjdecisioriwas contrary

to, or involved arunreasonable application of, clearly established Federal Law, as determined by
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the Supreme Court of the United Stdtes,' was based on an unreasonable determination of the
facts in light of the evidence presentedhe State court proceedifig.Parkerv. Matthews567

U.S. 37, 4641 (2012) (quoting 28 U.S.C.2&54(d)). Moreover, AEDPA deference applies even
when there has been a summary dentalllen v. Pinholster563 U.S. 170,187 (2011) (citation
omitted).

“[Cllearly established law fopurposes of § 2254(d)(1) includes only the holdings, as
opposed to the dicta, of [the Supreme Calidecisions,” as of the time of the relevant statert
decision. White v. Wooda]l134 S. Ct. 1697, 1702 (2014) (quotMdlliams v. Tayloy 529 U.S.
362, 412 (2000))).“Under the contrary to clause, a federal habeas court may grant the writ if the
state court arrives at a conclusion opposite to that reached by this [Supremj@Caugtiestion
of law or if the state court decides a case differently thés Court has on a set of materially
indistinguishable facts.' Williams, 529 U.S. att12—-13(internal quotation marks omittedfs to
28 U.S.C. § 2254(d)(1), a federal court must confine its examination to evidence inattte rec
Cullen 563 U.Sat180-81.

Where a petitioner seeks habeas relief, pursua@ 2@54(d)(2), onthe basis of an
erroneous factual determination of #t&te court, two provisions tieAEDPA necessarilapply.
First,the AEDPA provides that “a determination of a factual issue made by a State ltalubies
presumed to be correct [and] [t]he applicant shall have the burden of relthstipgesumptionf
correctnesdy clear and convincing evidence.” B8S.C. § 2254(e)(1see MillerEl v. Dretke
545 U.S. 231, 240 (2005). Secotitt AEDPA precludes habeas relief unless the adjudication of
the claim “resulted in a decision that was based on an unreasonable determindgofacts in

light of the evidence presented in the State court proceed2®U.S.C. § 2254(d)(2).
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In addition to the above requirements, a federal court may not grant a writ of haipeas co
under § 2254 unless the petitioner has “exhausted the remedies available inttbethelBtate.”
28 U.S.C. 2254(b)(1)(A). To do so, a petitioner must “fairly preskriederal claims to the
highest state court before bringing them in a federal cougyva v. Williams504 F.3d 357, 365
(3d. Cir. 2007) (citingStevens v. Delaware Corr. Gt295 F.3d 361, 369 (3d Cir. 2002)). This
requirement ensures that statert®thave'an initial opportunity to pass upon and correct alleged
violationsof prisonersfederal rights”” Id. (citing United Statev. Bendolph409 F.3d 155, 173
(3d Cir. 2005) (quotingpuckworth v. Serrano454 U.S.1, 3 (1981)).

Even when a petitioner properly exhausts a claim, a federal court may not grant habeas
relief if the state cours decision rests on a violation of a state procedural Jolenson v. Pinchak
392 F.3d 551, 556 (3d. Cir. 2004). This procedural bar applies only thieestate rule is
“independent of the federal question [presented] and adequate to support the juddueyarg.”
504 F.3d at 3656 (citingNara v. Frank 488 F.8 187, 196, 199 (3d Cir. 2007 )kee also Gray
v. Netherland518 U.S. 152 (1996 oleman vThompson501 U.S. 722 (1991)). In addition, i
a federal court determines that a claim has been defaulted, it may excuse the dgfaplbomi
showing of “cause and prejudice” or a “fundamental miscarriage of justiai/g 504 F.3d at
366 (citingLines v. Larkins208 F.3d 153, 166 (3d Cir. 2000)

To the extent that a petitiorierconstitutional claims are unexhausted and/or procedurally
defaulted, a court can nevertheless deny tharthe merits under 28 U.S.C2854(b)(2). See
Taylor v. Horn 504 F.3d 46,427 (3d Cir. 2007)Bronshtein v. Horn404 F.3d 700, 728 (3d Cir.

2005.
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IV. ANALYSIS

TheinstantPetition raisegour grounds for relief For the reasonthat follow, the Court
finds that Petitionés claims do not warrant federal habeas relief.

A.  Tria Court Errors

In ground two of his federal habeaPetition Petitioner assertsthat the trial court
erroneously replaced a juror afeliberations reached an advanced sta@®E. 1, at 8.) In
ground three, he raises issues related to the instructions prawideeinewly constitutedjury.
(Id. at 9.)

1. Juror Substitution

Petitioner asserts that the trial court erroneously permitted a juror to be substithtan
alternatejuror after deliberations were well underwagD.E. 1, at 8.) Respondents assehat
Petitioner has not raised a valid constitutional claim and the statéscdecision was consistent
with state and federal court of appeals preceddhk. 6, at21-24)

Petitionerinitially raised the instant claim on direappeal See Graham2011 WL
1327412 at *1 On habeas review, the district court must review the last reasoned state court
decision on each claimYlst v. Nunnemakeb01 U.S. 797, 803 (1991)he last reasonedtate
court decision with respect to this claim is the Appellate Divisia@pinion on direct appealhe
AppellateDivision denied the claim as follows:

The Defendant argues that it was plain error for the court to excuse
juror number two because of his vacation plans, rather gbhan
sporte declaring a mistrial. Defendant is critical of the court for (1)
not designating juror number two as an alternate at the
commencement of deliberations, (2) failing to consider alternatives
to excusing juror number two, such as bringing the jury back over
the weekend, before juror number teescheduled trip, and (3)
substituting a new juror rather than declaring a mistrial when the

deliberations had reached an advanced stage. We find these
arguments unpersuasive.
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As we have stated, defendant did not raéimese objections during
trial. We are thus guided by the plain error standard and will not
reverse unless it is established that any error was clearly capable of
producing an unjust resulR. 2:10-2. Not any possibility of an
unjust result will suffice; the possibility must be “sufficient to raise

a reasonable doubt as to whether the error led the jury to a result it
otherwise might not have reache8tate v. Macoyb7N.J.325, 336
(1971). Further, to the extent that defendant affirmatively endorsed
theactions taken by Judge Marmo, the invited error doctrine applies.
A defendant cannot urge a certain course of action at trial, and after
that action is taken, but the outcome of thn@al is deemed
unfavorable, “then condemn the very procedure he souwgid
urged, claimingtito be error and prejudicidl. State v. Kempl95
N.J.136, 155 (2008) (quotingtate v. Lykes,92N.J.519, 539 n. 7
(2007));see also State v. Jenkidg,8N.J. 347, 358 (2004).

We find no error, let alone plain error,Jndge Marm@ rulings. It

was patently clear that requiring juror number two to remain on the
jury in light of his travel plans would have constituted a significant
hardship. Trial courts are authorized to excuse jurors “because of
illness or other inabily to continue” and replace them with an
alternate if deemed appropriake.1:8-2(d)(1); State v. Valenzuela,
136N.J.458, 476 (1994). Substitution of a juror does not impair a
defendans right to a fair and impartial jury if the reason for
excusing thguror “ relate[s] exclusively to the personal situation of
the juror himself and not to his interaction with the other jurors or
with the case itself, [because] they are ordinarily not circumstances
having the capacity to affect the substance or the eooirdhe
deliberations’ Valenzuela, supral,36N.J.at 468 (quotindstate v.
Trent,157N.J. Super231, 239 (App.Div.1978)evd, 79N.J. 251
(1979)).

The reasons for juror number tigeexcusal was clearly personal to
him. Further, financial hardship can satisfy the “inability to
continue” standardstate v. Williams171N.J.151, 167 (2002).

We next consider defendastargument that the deliberations of the
initial jury had reachedan advanced stage, thus precluding
reconstitution of the jury. Substitution of a new juror is improper if
the jury is so far along in its deliberations that it would be unable to
impartially begin deliberations ane®tate v. Corsaral07N.J.339,
349-51 (1987). If the extent of prior deliberations has made
recommencement “unreasonable,” a mistrial may be a more
appropriate exercise of the trial judgediscretionary authority.
Macon, suprap7N.J.at 338.

10
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Defendant argues that because the first jury requested reinstruction
on reckless manslaughter, it must have already made important
decisions as to defendamtguilt or innocence on the homicide
chargeThis hypothesis is unsubstantiated by anything in the record.
Indeed, the newly constituted jury again requested the same
instruction, and also requested instruction on direct and
circumstantial evidence, which the first jury had not requested. The
first jury had never reported or indicated through any of its questions
to the court that it had reachegbartial verdict, nor did it report a
deadlock. The length of the first jusydeliberations is also not
indicative of having reached an advanced stage. Defésdant
argument in this regard is based on pure speculation, and we reject
it.

We also find no imppriety in the manner in which the judge dealt
with juror number elevés request to attend a funeral the next day.
Contrary to defendarg assertion of jury coercion, the record
satisfies us that Judge Marmo allayed any concerns of the juror by
assuringher that he would accommodate her. Indeed, the defense
urged the court to disallow the juror from attending the funeral. It is
obvious that the defense wanted this jury to complete its
deliberations. Defendant cannot now assert error in this regard.

Graham 2011 WL 1327412 at *4-5.

At Petitionets trial, once deliberations were under way, a juror indicated he would need to
be excused due to previously scheduled vacation.p(@nE. 5-16,at4.) Thefollowing colloquy
occurred

THE COURT: Okay, now you have to leave when, Tuesday?
JUROR: Monday.

THE COURT: Monday?

JUROR: | leave the 29 that's what | was saying.

THE COURT: Oh.

JUROR: 1 told you that.

THE COURT: Yea, | know you did, right. | misunderstood. When
do you have to leave on Monday?

JUROR: In the morning, 8:00.

THE COURT: Oh. Okay. Just step into the jury room for a minute,
don’t be concerned. Just step into the jury room for a minute.

(Juror number 2, Mr. Mitchell, to jury room)

11
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THE COURT: All right, you know, | was thinking Tuesday, but
he’s right, the 2% is Monday. Now the Jury has only been
deliberating since about something after 11:000 yesterday and they
heard the readback and the playback, so we would have to replace -
-, but I have received, as the Jury is leaving, this is awiloteh we

have to mark. It came out just four minutes ago when we were
discharging the jury and it says: “The Jury would like yodéfine
reckless manslaughter.”

I’m sure it means it would like you to define recklessstaghter.

So it seems to me | have to let this Juror go, but that means we would
have to use an alternate to replace them and that alternate would
have to be briefed on what the Jury has talked about and covered up
until we got to this point. | donthink | would just—chargethem

with that until theyve done that.

But | think we have to let Mr. Mitchell, | believe, Juror number two,
go. What are your thoughts?

MR. DEGROOT: You have to let Juror number two go.

THE COURT: Mr. Kaplan?

MR. KAPLAN: I'm not happy with that, Judge.

THE COURT: Well, what do you suggest we do? Whgbur
application? 'm not happy that it's snowing right now.

MR. KAPLAN: I’'m not happy that it's snowing out either.

THE COURT: All right, but whas your applicatio?

MR. KAPLAN: | want him to stay.

THE COURT: Well, I cait make the man stay. Hegot a trip
planned.

MR. KAPLAN: So do I.

THE COURT: And that might result in somebody thaiot a very
happy Juror either. Okay. Other than having him stays lheing

Mr. Mitchell out. He told us from the start that he had this planned
on this day. We thought the case was going to end over a week ago,
it didn't.

(Juror number 2 returns to courtroom)

THE COURT: Okay. Mr. Mitchell, where tell us again where
you're going?

JUROR: --Montego Bay, Jamaica.

THE COURT: Montego Bay, Jamaica. Okay. So you have
reservations and plans and plane flight and everything and you told
us about that right from the start.

JUROR: Absolutely, from the first day when you had —

THE COURT: Yes.

12
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JUROR:--

THE COURT: Yes, you did. All right. We woultdrkeep you from
that under all of the circumstances. Now your paperwork, | guess
the Jury Assembly Room would send you that, woultey?
SHERIFFS OFFICER=-

THE COURT: You cait get it— you're not going to be able to get
it today now, right, Tim? No. What do you do again, Mr. Mitchell?
JUROR: Im a mechanic.

THE COURT: Okay. And who do you work for?

JUROR: Well, Im not really working right now.

THE COURT: Oh, okay, all right. Because | do write a letter to
employers when their employee is here forralame and if you
wanted a letter like that, | could do a letter like that for you, but if
you're not working —

JUROR: Thds all right.

THE COURT: Okay. So heras the important thing. We appreciate
very much your being willing to do this.

JUROR: | wish | could hang on to finish.

THE COURT: Yes, | wish you could too, believe me very much.
We just expected almost never does the case go beywhdt the
lawyers think. This case went beyond that week, so we missed mark
on this. That hash happened, | cabhremember when. It did
happen here, we missed the mark.

So—but well excuse you. Understand that wisatmportant for
you is that thiss something thatpeople want to do. You dithrun
away from this when it happened to you, it happened to fall on you,
you were willing to do this. | hope you recognize and are gratified
by the fact that you are willing to do that, spend this time wsth
listen and just the case, all right?

Okay, so we hope you enjoy your trip. Wexcuse you from
service with this case. | cdmgive you your papers to take with you,
they will be sent to you.

JUROR: Okay.

THE COURT: All right? Okaythank you again, Mr. Mitchell.
JUROR: All right, thank you very much.

(Juror exits)
THE COURT: And the Jury has been excused sincea¥rid
approximately at noontime. They began to deliberate on Thursday

about 11:30, the best | can tell from my notes, and they had an
extended—Iunch was a little longer, | believe.

13
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And then they did readback when thewy the afternoon or we
played the video for them thatin the case, which was about 40
minutes — 40 some minutes on Thursday afternoon.

On Friday—we had a snowstorm Friday. | believe they started
deliberations about 20 to 10:00 and they were release at about 12:00.
But before they were discharged, we excused Juror number two who
had told us from the beginning that he was going to be leaving the
countly actually, | believe, today, this morning. We digrby
agreement, take him out of the potential for being a deliberating
Juror. He became a deliberating Juror, evewen though we knew
from the voir dire about his departing, but we expected thewzase
going to get to the Jury probably a week earlier than it actually did.

In any event, there are two issues which now come up. Number one,
whether or not he can be excused as constituting not able to
continue. Tm not as concerned about that questi There is case

law where a Juror was excused most recently because of financial
hardships and this is certainly a financial hardship as well as for
other reasons.

The other question is whether or not the Jury has deliberated to the
point where its not possible to reconstitute the jury by adding the
alternate. The cases $fate vs. Williamand — thas an Appellate
Division opinion and the Supreme Cdagrbpinion inJenkinsare
things we need to look at pursuant torthle which is court rule 1:8

2D, | believe, which allows the Court to do that.

So | dont—I want to know initially what the Defense position is
with regard to this, becausawvell, | dorit want to say anymore right
now. What is the Defense position, Mrafdlan?

MR. KAPLAN: Well, as you know, Judge —

THE COURT: | want your position, not how you feel, whether
you’re not happy or unhappy, what your position id, like your
answer to my question.

MR. KAPLAN: As to which issue?

THE COURT: As to whatve should do no, whatever your position
is.

MR KAPLAN: | think we have to continue.

THE COURT: Okay. So yote not asking fo you have no
application for a mistrial or not to continue of the way things have
developed?

MR. KAPLAN: No.

THE COURT: Iwant you to discuss this with your client, because
| want to talk to Mr. Graham and have his opinion on this. 'dere
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where— | frankly expected Mr. Kaplan would take that position,
because ivery well may be that the Defense has an interest in not
losingthis Jury. The-I think the Defense was successful in certain
things here that if we had to try this case again, they might not be
able to get to this the posture of the case where it is now.

The Jury has last asked for the definition of recklesssitaaghter,
which is the lowest form of homicide. So | dbrwe dorit know
what that meansnal we often are not in a position to make very
intelligent conclusions about what a note means’vé/®und from
experience time and again that a note may siggmmething and
it's something very different. But it may be something that is looked
at in a positive way by the Defense

So the Court is in a catch 22 situation here, sort of. Or between a
rock and a hard place, because if the Court does notagraistrial,

there can be argument that a mistrial should have been granted for
either concern, either by reason of excusing Mr. Mitchell, number
two, or by reason of allowing the Jury to be reconstituted. However
the Defense may if the Court declares mistrial, the Defense may
claim they were deprived of a Jury which was looking like they were
in a posture that was favorable to the Defendant.

So there has to be a way to deal with this that is not wrong, either of
those two alternatives cannot both be wrong, so that this is a win/win
situation on the Defense side of it.

So if | choose to go ahead with substituting in one of the alternates,
| want it to be done aftethe Defense has gone over all of the
ramifications or implications of this with Mr. @nam and then |
want to know personally what Mr. Grahanposition is and whether

he understands that he wbhe able to raise this issue, figvaiving

it hereafter.

So lets do that and then | can do a few more of the matters on my
calendar while’im waiting to hear from Mr. Kaplan. All right, do
you want to be heard, Mr. DeGroot?

MR. DEGROOT: No, Your Honor.

THE COURT: Allright. Okay, so l& do some other matters from
today’s calendar which is quite big.

MR. KAPLAN: Mr. Graham wants to continue with this process
now.

15
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THE COURT: Okay. And | know ydue had quite a while now to
talk to Mr. Kaplan about this, Mr. Graham, but | want to talk to you
personally about this, because yr@uactually in control of this rig

now.

You could—we could cancel this trial and start it all over again, you
understand, if you asked for a mistrial?

Or we could put a substitutehave a substitute for number two, Mr.
Mitchell, who left andhave the Jury continue deliberatsowith
instructions that they need to start all over again, as if they just
starting deliberations anew, so that this Juror can be a part of
every—all of the deliberations. So whatever has been said it, they
need the best they can do to say that all over again, to disregard
whatever conclusions, if any, they have come to and to start as if
they're just beginning deliberations. You understand? '$hat
essentially what | would be saying to them, you understand?

MR. GRAHAM: Yes, Your Hoor.

THE COURT: All right. Now, there are different ways of looking

at this trial. | suppose you could look at it and think the Defense is
in a very strongs in a good position right now. You could also look
at it andthink the Defense is not ingiod position right now.

Basically you have seen what happened at the trial, stg/au a
position of knowing what you are able to do at this triak nbt like
you havert started the trial and seen what can happen. vémeen
what challenges have been made to the 'Statse, you understand.

MR. GRAHAM: Yes, Your Honor.

THE COURT: The last question the Jurgind the Jury hasnbeen
deliberating very much. Thatwhy I'm not taking it out of your
hands. When | go over the time that the Jury has actually been
deliberating, its very small. Otherwise, if it was more than that, |
could say'Im not letting you decide, | am deciding this Jutye' re

going to start the case all over again. You understand?

MR. GRAHAM: Yes, | do understand that.

THE COURT: The lat thing the Jury said is they want reckless
manslaughter. That a big departure from murder. Your lawyer in
fact, in the opening and closing statements just about conceded to
the Jury that the only way you can look at this killing’'s @ murder.
Samebody really warmid to kill this person, aside from the crimes
against the female victim. You understand?

MR. GRAHAM: Yes, Your Honor.

THE COURT: So you can look at this and say the Jury is having a
hard time with the State case, because theycasidering reckless
manslaughter, the lowest form of killing in this kind of horrific
killing. You understand?

MR. GRAHAM: Yes, Your Honor.

16
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THE COURT: On the other hand you could look at this and say,
this case was all about whether or riat the perso who did, not
what it is that happened, but whe-itvhether the State has proven
that I'm the one who did. And if the State (sic) is asking the Court
to define one of the kinds of homicide, you could say well, teere
people in there convinced that'the one who did it.

MR. KAPLAN: You said State, Judge, | think you mean Jury.

THE COURT: The Jury, thank you. If the Jury is asking for a
definition of one form of homicide, then you have to think or you
could assume or speculate that they rhaseve that’lIm the person

who did it, because why would they be asking for this otherwise.
You understand?

MR. GRAHAM: Yes, Your Honor.

THE COURT: The Jury, thank you. If the Jury is asking for a
definition of one form of homicide, then you havethiak or you
could assume or speculate that they must believé' thahe person

who did it, because why would they be asking for this otherwise.
You understand?

MR. GRAHAM: Yes, Your Honor.

THE COURT: And our experience is that'wesoften not very gad

at being able to project what is going on in that Jury room, based on
the notes thathey’re sending out. So’'#& not something you can
feel very comfortable about being able to judge. Do you
understand?

MR. GRAHAM: Yes, Your Honor.

THE COURT: Okay So | am satisfied of a couple of things.
Number one, without the Defense arguing that the case should be
stopped and started all over again, | can allow this case to go on,
because of Number one, how briefly the Jury has been deliberating.
And number two, the fact that | know this question ddesn
necessarily mean that the Jury has come to any conclusions about
the case. Andin satisfied that if | instruct them in the strongest
terms and tell them théye gotto start these deliberations from the
very beginning and’ m not going to answer this question unless this
new Jury wants it and | get a note from them, but I tdeant them

to hear that unless theye had at least at [sic] hour to have this new
Juror begin the deliberations with her, bring theo where they
were.

That s the way | would handle it. Anthh satisfied as long as yoe
asking me to do that, | would do it, because you have a riglayto

to me | dont want to be deprived of this trial and this Jury, | would
be prejudiced by that. And in effect, ttsaivhat yolre saying.
You're saying to me | want you not to declare a mistrial, | want you
to allow these deliberations to go ahead. And | would be prejudiced
if you kept this — took this Jury away from me, you understand?

17
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MR. GRAHAM: Yes, Your Honor.

THE COURT: And what that means is that if the things turn about
badly for you, later on you cannot say you should have declared a
mistrial. I'm not a lawyer, | dém know what to do, I relied on my
lawyer, he gave me a bad advice, now | want to tell you that what
should have happened is a mistrial should have been granted.
You're not going to be able to do that. You understand?

MR. GRAHAM: Yes, Your Honor.

THE COURT: Youre giving that right up.

MR. GRAHAM: All right.

THE COURT: Do you have any questions about any of this? |
know you spent good deal of time with Mr. Kaplan before this
trial, during this trial and even now afteraised this position of
wanting to know you feel about this. But if you have a question,
you should ask it now, this is your time?

MR. GRAHAM: No, Your Honor, | believe my lawyer has been
quite thorough in explaining everything, so | have no questions,
Your Honor.

THE COURT: All right. So you understand you dacomplain
about this later on if I allow this Jury to continue.

MR. GRAHAM: | do understand, Your Honor.

THE COURT: All right. Do you have anyany questions at all?

MR. GRAHAM: No, sr.

THE COURT: No?

MR. GRAHAM: Not at all, Your Honor.

THE COURT: All right. Okay, lés bring the Alternatesre they
here?

SHERIFFS OFFICER: Yes, they are.

THE COURT: Okay, so we need to pick an alternate by putting two
slips in the box, okayThe rule is 1:8 something on this. Let me
just go to that for the record, for reference for the record. | 2Ink
Okay. And what is significant about 12B is—1:8-2D(1), actually.

“If the alternate jurors are not discharged, that if any timer aft
submission of the case to the Jury, a Juror dies or is discharged by
the Court because of illness or other inability to continue, the Court
may direct the Clerk to draw the name of alternate to take the place
of the Juror who was discharged.”

“If the alternate Jurors are not discharged, that if any time after
submission of the case to the Jury, a juror dies or is discharged by
the Court because of illness or other inability to continue, the Court
may direct the Clerk to draw the name of an alternattake the
place of the Juror who was discharged.”

All right. So the word “draw” means to rresuggests that we select
the Alternate the same way we designated alternates in the first
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place, and that is by putting the two slips in the box, spinniag th
wheel and drawing out the Alternate’

And as | said,’Im satisfied that Mr. Mitchell was appropriately
discharged because it would have been terribly unfair and enormous
hardship to him if we had not discharged him under the
circumstances and becauses wll knew about Mr. Mitchek
situation from the staudf the case. And because no one suggested
to me that we should not discharge Mr. Mitchell when he was
discharged.

Okay. So we need to bring the deliberating Jury out and the
Alternates in and designate the alternate.

THE COURT CLERK:--

THE COURT: No. Thank you.

(Jury enters/Alternates enter courtroom)

THE COURT: Okay. Allright, ladies and gentlemen,lldont
know whether youe aware, but it was necessary for us to excuse
Juror number two, through no fault of his own, but because it
would have been terribly — a terrible hardship if | did not excuse
him and it was understood that he would be excused.

So we need to replace that Juror with one of our Alternatess that
why we have Alternates. So the Clerk will go through the same
process, Ié$ find out which Alternate is going to now become part
of the deliberating panel.

(Clerk spinning wheel, drawing name)

THE COURT CLERK: Juror number 14, Kathleen Russo.

THE COURT: Okay. All right, ladies and gentlemen, no\s it
important for you to understand how things need to work, now that
you are a different unit than you have been up to this point. Because
with the addition of the Alternate that now part of the 12
deliberating Jurors, you have been reconstituted. You are not the
same group you were up until this point. So whegquired of you

by law is that you disregard whatever conclusions or deliberations
you have conducted up to this point and you begin your
deliberations anew.

And the way that you can best do that is each of you, the best one to
understand what was said, is the person who said it. So what each
of you need to do, when you go back into the jury room and perhaps
the Forelady can arrange for this, is that you-gou summarize for

the new Juror things—have been said.
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And the best way to do that is for each person to try to recall the
observations that they made, so that you can make them again and
the new Juror can have some input into each of that.

Now that last-what s on the table now is your last note which asks
me to redefine reckless manslaughter. That note came to me from
a different 12—unit of 12 than what you are now, so | cannot honor
that note at this point. Whatever the new unit request of coa’ie w
respond to it. But | expect that you wbask me for something until
you’'ve gone through that process thatel indicated to you, you
need to go through before you ask for something or if you were to
ask for the same thing again, that would have to come only after this
particular deliberating unit comes to that very same point, all right?

So this is very important, | know’# unexpected for you,’#&
unexpected for us as well, butsiwhat we need to do in order for
these deliberation to be faind to comply with the requirements of
law.

So were going to ask you now to resume deliberations. The officer
will return the exhibits to you and | want you to being your
deliberation brand new from the start. Disregard whatever
conclusions you came to previously. You have to come to those
conclusions together again with this new unit deliberating right from
the onset. All right?

So if you step into the jury room, you can now start your
deliberations, we’ll bring the exhibits in for you.

(D.E.5-16,at4—6 D.E.5-17,at3-10.)

“[T]he Due Process Clause guarantees the fundamental elements of fairnesmina cri
trial.” Riggins v. Nevad&04 U.S. 127, 149 (1992). In the field of criminal law, “the category of
infractions that violatéfundamental fairnessis defined] very narrowly based on the recognition
that, beyond the specific guarantees enumerated in the Bill of Rights, thed2esClause has
limited operation.” Medina v. California 505 U.S. 437, 443 (1992). In order to satisfy due
process, Petition&s trial must have been fair, but it need not have been pddieited States v.
Hasting 461 U.S. 499, 5689 (1983) (“T]hee can be no such thing as an effree, perfect trial,

and [] the Constitution does not guarantee such a trial.”).
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Here, the state coustdecision was not an unreasonable application of clearly established
federal law. Petitioner has nataiseda valid constitutional violatian While the Supreme Court
has not addressed a claim of this nature, the United States Court of AppdadsTird Circuit
foundthat a trial couit decision to substitute a jurafter initial deliberations begamas not a
violation of the Petitionés constitutional rights.See Claudio v. Snyde88 F.3d 1573 (3d Cir.
1995). The Third Circuitrecently reachethe same conclusiorJnited States v. Jame355 F.3d
336, 348 (3d Cir. 2020) (“Because dkliberatingjurors heard all of the evidence and were
properly instructed, and there is nothing in the record suggesting tliaditheratingurorslacked
impattiality or the competence to understand the evidence and the instructitives,the excused
juror tainted or otherwise impaired the reconstityiay that delivered the verdict, the Cdrt
substitution ofluror8 with an alternate neither prejudiced James nor violated his Fifth Amendment
due process right or Sixth Amendment right to an impgttigl”).

Petitionerhas notdemonstratedhow the trial courts substituton of juror number two
within this contextviolated his right to a fair trial Although Petitioner argues the jury was in an
“advanced stage” of deliberations when juror number two was excimedhjal judge clearly
consideredand articulated that the jury had not been deliberating for a significant pétiode
as a basis to discharge and substitute juror number A®the state court pointed out in its
opinion, the reconstituted jury deliberated for the same amount of time as the firsejaham
2011 WL 1327412 at *4. Herefore this claim is denied.

2. Jury Instructions

Petitioner also claims that the trial coystovided misleading instructions to the

reconstituted jury(D.E. 1,at 9) Petitioner does not identify which portion of the jury instructions

he takes issuwith. Petitioners supporting arguments raise an issue relatBdadyv. Maryland
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373 U.S. 83 (1963), that appears to be unrelated to this clédmat 45.) On direct appealthe
Appellate Division denied theaim as follows

In his second point, defendant argues that the court committed plain
error by failing to sufficiently instruct the jury to begin deliberations
anew after replacing juror number two with an alternate. A finding
of plain error in jury instructions “requires demonstratiof{ipegal
impropriety in the charge prejudicially affecting the substantial
rights of the defendant sufficiently grievous to justify notice by the
reviewing court and to convince the court that of itself the error
possessed a clear capacitypting about an yost result” State v.
Burns,192N.J.312, 341 (2007) (quotin§tate v. Jordanl47N.J.

409, 422 (1997)).

Replacement of a juror after deliberations have begun requires an
instruction that the jury begin its deliberations anState v. Trent,
79N.J.251, 257 (1979). Iirent, the trial court seated an alternate
juror and instructed her to “continue with deliberations with the
jury.” Id. at 254. The Supreme Court found that “[tlhe absence of
any instruction at all on the necessity to recommence deliberations
constitutes plain error of such magnitude as to call for the reversal
of defendant’s convictionsld. at 257.

As defendant correctly points out, Judge Marmo did not follow the
model jury instruction.See Model Jury Charge (Civil)l.16,
“Alternate Juror Empaneled After Deliberations Have Bedwn;
1:8-2(d)” (2007). In particular, defendant is critical tbe courts
omission of this statement from the model charge: “You are to give
no weight to any opinion which Juror-##—may have previously
expressed in the jury room before he/she was excused.”

But the judge made clear to the jurors the essential requirements that
they begin deliberations anew as a newly constituted body, and that
any conclusions reached in the prior deliberations must be
disregarded. . ..

Unlike in Trent the judge gave a thorough and adequate instruction,
advising the jurorsf their duty to disregard any previously reached
conclusions and begin deliberations anew as a newly constituted
body. Defendant mistakenly argues that the judge erred in
suggesting that each of the initial jurors share his or her observations
with the nev juror. Contrary to defenddst argument, this
suggestion did not undermine the jurygluty to begin deliberations
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anew. The suggested procedure provided a sensible method of doing
just that. Further, although the judge did not tell the jurors, as
prescrbed by the model jury charge, that they should disregard
whatever had been said during earlier deliberations by the departing
juror, the totality of the instruction conveyed that meaning. We find
no error, let alone plain error, in the instruction.

Graham 2011 WL 1327412 at *5-6.

State court jury instructiorelated determinations are normally matters of state lava@nd
not reviewable in federal habeas proceedil@ge Engle v. Issad56 U.S. 107 (1982)enderson
v. Kibbe 431 U.S. 145 (197 7)%ettlemoyer v. Fulcome®23 F.2d 284, 309 (3d Cir. 1991).

Only where thegury instructionis “so prejudicial as to amount to a
violation of due process and fundamental fairness will a habeas
corpus claim lie.”ld. *6 “[T]he fact that [an] instruction was
allegedly incorrect undestatelaw is not a basis for habeas relief.”
Estelle 502 U.S. at 7I72. Rather, the district court must consider “
‘whether the ailing instruction by itself so infected the entire trial
that the resultingonviction violates due process,. not merely
whether the instruction is undesirable, erroneous, or even
universally condemned” Henderson 431 U.S. at 154 (quoting
Cupp v. Naughtem14 U.S. 141, 1487 (1973)). Moreover, “[tlhe
burden of demonsttiag that an erroneous instruction was so
prejudicial that it will support a collateral attack on the constitutional
validity of astatés court judgment is even greater than the showing
required to establish plain error on direct appekla.”A habeas
peitioner who challengestatejury instructionsmust “point to a
federal requirement thatrry instructionson the elements of an
offense ... must include particular provisions” or demonstrate that
thejury “instructionsdeprived him of a defense which federal law
provided to him."Johnson v. Rosemeyé&il7 F.3d 104, 110 (3d Cir.
1997).

Maloney v.Nogan No. 14-1548, 2017 WL 1404322 at *5 (D.N.J. Apr. 19, 2017).
Here, even if the trial court omitted one sentence or phrase from the model imss$;uct
the instructions werelear that the jury was to begits deliberations anewMore importantly,

Petitioner does not point to any violation of federal lawasgsthe instructions.
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In light of the record before this Court, the state ¢eutéecision was not an unreasonable
determinationnor was it contrary to clearly established federal |&wcordingly, this claim will
be denied.

B. I neffective Assistance of Counsel Claims

Next, the Court addressPetitioners ineffective agstance of counsel claims. Petitioner
was represented at triay Mr. Steven KaplanEsg.

The Supreme Court set forth the standard by which courts must evaluate afaims
ineffective assistance of counsel$trickland v. Washingto66 U.S. 668 (1984). First, the
defendant must show that counseperformance was deficient. This requirement involves
demonstrating that counsel made errors so serious that he was not functioning asrikel™c
guaranteed by the Sixth Amendmeid. at 687. Second, the defendant must show that he was
prejudiced by the deficient performandd. This requires showing that counse¢rrors deprived
the defendant of a fair triald.

Counsels performance is deficient if his representation falls “below an objectiveasthnd
of reasonableness” or outside of the “wide range of professionally compesstance.”ld. at
690. In examining the question of deficiency, “[jJudicial scrutiny of couagerformance must
be highly deferential.”Id. at 689. In addition, judges must consider the facts of the case at th
time of counsek conduct ananust make every effort to escape whatShécklandcourt referred
to as the “distorting effects of hindsightld. The petitioner bears the burden of showing that
counsels challenged action was not sound strategynmelman v. Morrison477 U.S. 365, 381
(1986). Furthermore, a defendant must show a reasonable probability that, but for seures,
the result of the proceeding would have been differihtat 694. “With respect to the sequence

of the two prongsthe StricklandCourt held thata court need not determine whether coussel
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performance was deficient before examining the prejudice suffered bgféraddnt as a result of
the alleged deficiencies . . . If it is easier to dispose of an ineffectivelagsson the ground of
lack of sufficient prejudice, which we expect will often be so, that coursedsbeulollowed.”
Rainey v. Varner603 F.3d 189, 201 (3d. Cir. 2010) (quotBigickland 466 U.S. at 697)).

When assessing an ineffective assistance of counsel claim in the federal habeds con
“[tlhe pivotal question is whether the state ctarapplication of theStrickland standard was
unreasonable,” which “is different from asking whether defense coameeformance fell below
Strickland’s standard.”Grant v. Lockett709 F.3d 224, 232 (3d Cir. 2013) (quotidgrrington v.
Richter, 562 U.S. 86, 101 (2011)). “A state court must be granted a deference and latitude that are
not in operation when the case involves [direct] review utitestricklandstandard itself.”Id.
Federal habeas review of ineffective assistance of counsel claims is thus “defebéntial.” 1d.
In other words, dderal habeas courts must “take a highly deferential look at ctainsel
performance” undestrickland “through the deferential lens of § 2254(d)d’ (internal quotation
marks and citations omitted).

Grounds one and four both raise similar allegations of ineffective assistance as @f result
counsels purported failure to obtain medical and psatit experts to testify abobbw M.M.’s,
(the victim) brain injurymay have limited her recollection and ability to testify at Petiticneial.
(D.E. 1, at 40.) Similarly, in ground four, Petitioner argues his counsel was ineffectiveliiog fai
to obtain the victirts psychiatric examination or records “which would have shown that victim
M.M. was not in a sound state of mirahdfor failing to request anental competernychearing
prior to her testimony (Id. at 46.)

The last reasoned state court decision with respect to this claimAppéate Divisions

affirmance of thd®CR Court decision. Thé\ppellate Divisiondenied theclaim, as follows
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We first address defendamtargument the PCR court erred by
rejecting his claim that his trial counsel was ineffective by failing to
obtain and review M.Ms “comprehensive medical records” in
order to challenge M.Nks ability to recall events and competence to
testify. The PCR court concluded defendant failed to satisfy the
second prong of thétrickland standard because he made no
showing that had his trial counsel obtained the records, the result of
the trial would have been differeif8eeGaitan suprg 209N.J. at

350 (finding that a court may first consider the prejudice prong of
the Stricklandanalysis and dismiss a claim where no prejudice has
been shown “without determining whether cours@lerformance
was constitutionally deficient’)We find no error in the coust
rejection of defendahd claim.

The standard for determining the competence of a witness to testify
is codified inN.J.R.E601.State v. G.G.188N.J.118, 132 (2006).

TheRuleprovides:

Every person is competent to be a witness unless (a) the judge finds
that the proposed witness is incapable of expression concerning the
matter so as to be understood by the judge and jury either directly or
through interpretation, or (b) the proposed witness is incajble
understanding the duty of a witness to tell the truth, or (c) except as
otherwise provided by [the rules of evidence] or by law.
[N.J.R.E601.]

“Rule601 reflectsthe basic policy of our law that every person is
gualified and compellable to bewatness and to give relevant and
competent evidence at a trial. G.C, suprg 188 N.J. at 133
(quoting State v. Briley53N.J.498, 506 (1969)). Disqualification

of a witness “should be the exception” to the “general rule that all
persons should be difeed to testify.” Ibid. (quotingGermann v.
Matriss, 55N.J. 193, 217 (1970)).

If able “to understand questions and to frame and express intelligent
answers,” a witness is qualified to testify unded.R.E.601(a).

Ibid. (QuotingState in Interest dR.R, 79N.J.97, 114 (1979)). To
satisfy the requirements oN.J.R.E. 601(b), a witness must
understand the duty to tell the truth “and that the failure to do so
could result in adverse consequencésd.

Defendant argues his counsel erred by failing to obtain records
concerning M.Ms injuries and treatment that would have supported
a challenge to M.Ms competence to testify at trial. We disagree.
There was extensive trial testimony detailing Md$Vserious
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injuries, her treatment, and the effect ef juries on her cognitive
abilities and memory. His trial counsel was provided with records
concerning M.M.s hospital admission and subsequent treatment,
and questioned M.M. and her physicians during trial concerning her
physical and mental health igsuand treatment.

M.M. was administered the oath and testified at trial in a direct and
responsive manner. The record demonstrates that she understood the
guestions posed and provided responsive answers. There is nothing
in her testimony showing she did not understand her obligation to
tell the truth, evidencing an inability to comprehend the questions
asked, or revealing an inability to communicate her responses.

Based upon the record, the PCR court correctly concluded defendant
failed to establish that if his counsel had obtained different or
additional medical records, there was a reasonable probability M.M.
would have been deemed incompetent to testify. Deferglant
argument to the contrary is based on speculation and is untethered
to anyevidence showing M.M. was not competent to testify. MsM.
inability to recall certain events related to the crimes committed
against her is insufficient to support a finding she was not competent
to testify.SeePhillips v. Gelpke190N.J.580, 590 (2007) (quoting
R.R, supra 79N.J.at 116) (“[Q]uestions concerning the [witnegs
recall are ... relevant only insofar as they bear upon the weight which
the factfinder places upon testimony that has in fact been given.”).
The PCR court therefore correctitpncluded that defendant failed

to demonstrate prejudice under the second prong dbtiiekland
standard based on any alleged failure of his counsel to challenge
M.M.’s competence to testify at trial.

Graham 2016 WL 6833065 at *4-5.

Petitioner does not proffer any argument or evidence to support the preatisxpbrt
testimonyor a competency hearing would have undermined M.késtimony.M.M. sustaineda
skull fractureand bruising of the brain as a result of the incidents for which Petitiondowas
culpable. Less than a month after the attack, a psychiatrist noted’®difminished cognitive
functions. By the time she was discharged from the hospital, she was able to identifyneetis
her assailant. At Petitioriertrial, more than twgears after the assault occurred, M.M. provided

an incourt identification of Petitioner. Nonetheless, trial counsel conducted a vigonmas
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examination of M.M., which included significant questioning about her injuries and what if a
psychiatric treatment she received.K. 5-8,at61-72% D.E. 5-9, at 25-34.)

In light of therecord demonstrating M.Ms’ability to identify Petitioner both shortly after
the incident and more than two years later, as well as her ability to undegstmtions and be
responsive during her testimony, Petitioner has not demonstrated how totaikek to furnish
further evidence of M.Ms brain injuries would have changed the outcome of the proceeding.
Moreover, as the Respondents argue, Petitismagument that this evidence may have shown the
extent of M.M's brainrelated injuries and consequently her ability to testify, is purely speculative.
Thereforethe state cours decision was not an unreasonable determinat@rwas it contrary to
clearly established federal laW.etitionets claim isthusdenied.

V. CERTIFICATE OF APPEALABILITY

This Court must determine whether Petitioner is entitled to a certificatgpeakbility in
this matter. SeeThird Circuit Local Appellate Rule 22.1The Court will issue a certificate of
appealability if the petitioner “has made a substantial showirthe denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2). Based on the discussion in this Opinion, Petitioner has not made
a substantial showing afdenial of a constitutional right, and this Court will not issue a certificate
of appealability.

VI. CONCLUSION
For the reasons discussed abdetjtionets habeas petition is denigdnd the Court will

not issue a certificate of appealabilithn appropriat®©rder follows.

Dated November 23, 2020 Q= OO N 7N\ X
JOMN MICHAEL VAZQUEZ '()
United States District Judge
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