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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

SANTOS EMILIANO SANCHEZ
RODRIGUEZ
Civil Action No. 17-342XJMV)
Petitioner,
V. : OPINION
CHARLES GREEN

Respondent.

APPEARANCES:

Santos Emiliano Sanchez Rodriguez
Essex County Corréonal Facility
354 Doremus Ave.
Newark, NJ07105

Petitioner pro se

Anthony J. Labruna, Jr. and
CarolineA. Sadlowski
Office of the U.S. Attorney
District of New Jersey
970 Broad Street, Suite 700
Newark, NJ 07101
on behalf of Respondent
VAZQUEZ, United States Districtudge
On May 12 2017,Petitionerfiled a Petition for Writ of Habeas Corpus pursuant to 28
U.S.C. 8§ 2241¢hallenging higprolongedpre-final removal ordedetentionsince September 15,
2016,by U.S. Immigration and Customs Enforcem@h€E”). (ECF No. 1 aR.) OnJuly 17,

2017,Respondent filedraAnswerto the petitionppposing relief on the basis tHgtitionerhas

received all of the due process he is entitled to when he was provided a bond H&aCiRdNo.

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/2:2017cv03421/348755/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2017cv03421/348755/4/
https://dockets.justia.com/

3at2)

l. BACKGROUND

Petitioneris a native and citizen ¢londuras (ECF No.1 at 3.) He entered the United
States as an undocumented immmgran October 6, 2006.1d)) He was not admitted or paroled
into the United States. (ECF No:13at7.) On September 6, 201Bgetitioner was arresteadr
simple assaulby the Morristown Police Departmeint New Jersey. I€. at 6) Petitionerwas
takeninto ICE custody on September 15, 201&CF No. 31 at 2) On September 15, 2016,
Petitioner was chargeth a Notice to Appar, with being removable aan alien present in the
United States without being admitted or paroldd.) (Petitioner is detained pursuant to 8 U.S.C.
§ 1226(a). (ECF No. 3 at 2.Petitioner received &édond hearing in Immigration Court on
November 9, 2016. (ECF No:13at11.) The Immigration Judd&lJ”) determined that Petitioner
was a flight risk and denied bondd.] Petitioner reserved appeald.]

On April 25, 2017, the IJ ordered Petitioner removed to Honduras and denied his
applications for asylum, withholding of removal, and deferral of removal under the Convent
Against Torture. Ifl. at 17.) Petitioner appealed.ld at 18.)

. DISCUSSION

A. Standard of Review

Petitioner contends his detention without a bond hegl@stng seven months at the time
hefiled the present petition, violates his right to due process under the Fifth Amengarsoaint
to ChavezAlvarezv. Warden York Couy Prison 783 F.3d 469 (3€ir. 2015). (ECF No. 1 &)
Respondentounters that Petitioner was under-firal removal order custody when he filed this
petition, and he received a bond hearing on November 9, 20d.6at 2) A bond hearing is the

only habeas relief availabter prolonged prdinal removal order detentionld() Petitioner may,



however, seek a redetermination decision from the 1J based on changed circesngtarstiant
to 8 C.F.R. § 1003.19(e) ld( at 3)

B.  Analysis

In Demore v. Kimthe U.S. Supreme Court held tima@ndatory detentiofor the limited
period of removal proceedingpursuant to 8 U.S.C. 8§ 129, of a “criminal alien who has
conceded that he is deportabldid not violate the Due Process Clause of the Fifth Amendment.
538 U.S. 510, 531 (2003). ThenDiopv. ICE/Homeland Sedhe Third Circuit Court of Appeals
held that when an alien’s mandatory detention under 8 1226(c) becomes unreasonably prolonged,
the Constitution requires “a further, individualized, inquiry into whether continuedtoietas
necessary to carry out the statute's purpo6B6 F.3d 221, 235 (3d Cir. 2011). The Third Circuit
expanded oriop in ChavezAlvarez The courtheld that “beginning sometime after the six
month timeframe considered [Bemore and certainly by the tim€havezAlvarezhad been
detained for one year, the burdens to Chat&bmarez's liberties outweighed any justification for
using presumptions to detain him without bond to further the goals of the stat8&F.3d 469
478 (3d Cir. 2015).

The abovecases are distinguishable because Petitioner was provided a bond hearing after
he was taken into custody by ICE. A bond hearing is the only due precessed for an alien
detained for a prolonged period pending removal proceed®BgaDiop, 656 F.3d at 238 when
detention becomes unreasonable, the Due Process Clause demands a hearing, at which the
Government bears the burden of proving that continued detention is necessary to fulfill the
purposes of the detention statljteFurther,Petitioner may seekl@ondredeterminationrfrom an
IJ upon changed circumstancesirsuant to 8 C.F.R. § 1003.19(8}herefore Petitioner has not

been deprived of his right to due process.



[l. CONCLUSION

Petitioner has been provided a bond hearing, and there is a procedure wizersdek
redetermination of the bond decision if his circumstances have changed. Thersfoght ihd

due process has not been violated, and the Court denies the petition for a writ of hgdusas cor

An appropriate Order follows.

DateOctobefl6, 2016 s/ John Michael Vazquez
At Newark, New Jersey JOHN MICHAEL VAZQUEZ
United States District Judge




