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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MELVIN R. MANNING ,

Plaintiff,
Civil Action 17-3450
V.

OPINION
HUDSON COUNTY,

Defendant.

THIS MATTER comes before the Cowh Defendan€County of Hudsots (“Defendant”
or “County”) unopposednotionto set aside defaulstrike theentry of service and dismiss
Plaintiff Melvin Mannings (“Plaintiff’) Complaintfor insufficient service of procegairsuant to
Fed. R. Civ. P. 4 and 12(b)(5). ECF No. 15. For the reasons stated Befemjant’anotionis
GRANTED in part andDENIED in part.

l. BACKGROUND

On April 18, 2017 Plaintiff filed the Complainand an application to proce@dforma
pauperishefore the United Stat&istrict Court for the Districof Columbia ECF Nas. 1, 2.0n
April 24, 2017, he District of Columbia District Court transferred the casespontéo this Court
ECF No. 3. On October 20, 2017#his Court grantedPlaintiffs motion to proceedn forma
pauperisdirected the Clerk to issuesammonsand orderethe U.S. Marsha Service (“USMS”)
to serve a copy of the Complainiramons, andrder uponDefendantas directed by Plaintiff.”
ECF No. 8.

On November 27, 201The summons wasnarked agxecuted against the County based

on service to “Blanca De Oliveirasec.” ECF No. 11.On December 72017, Plaintiff sought
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entry d default against DefendanteCF No. 12 On December 8, 2017 ethult was entered
against the CountyDefendantsiow urge Court tcset asideghe entry ofdefault strike the entry
of serviceand dismiss the complaint pursuant to Fed. R. Ci¥2fh)(5) arguing thaservice was
never effectuated by Plaintiff becaudg Ms. Oliveira was not permitted to accept serviore
behalf of the Countpursuant to Fed. R. Civ. B.and (2) no summons was included in the papers
served on Ms. Oliveira.

Il STANDARD OF REVIEW

Fed. R. Civ. P. 55(q@ermits a DistricCourtto set aside an entry of default for good cause

The Court must consider three factors: “(1) whether the plaintiff will be pogdd(2) whether
the defendant has a meritorious defense; and (3) whether the default was thefrdsal

defendant’s culpable conduct.” Gold Kist, Inc. v. Laurinburg Oil Co., Inc., 756 F.2d 14, 19 (3d

Cir. 1985) (citing Hritz v. Woma Corp., 732 F.2d 1178, 1181 (3d Cir. 1984)). “A decision to set

aside an entry of default pursuant to Fed. Civ. P. 55(c) is left primarily to thetaiacof the

District Court.” Bailey v. United Airlines 279 F.3d 194, 204 (3d Cir. 2002) (quotidgtz, 732

at 1180. Courts generally disfavor entry of defaultdarad v. Aetna Cas. & Sur. Co., 839 F.2d

979, 982 (3d Cir. 1988)Accordingly, “axy doubt should be resolved in favor of thaifoon to

set asidédefault. Medunic v. Lederer533 F.2d 891, 894 (3d Cir. 1976).

Fed. R. Civ. P12(b)(5) provides for dismissal of a claim for insufficieatvice of process.
When assessing a motion to dismiss for insufficient service of prdabssijct courtspossess
broad discretiomo either dismiss the plaintiff’s complaint for failure to effect service or to gimpl

guash service of processUmbenhauer v. Woog, 969 F.2d 25, 30 (3d Cir. 199@)]ismissal

of a complaint is inappropriate wh there exists a reasonable prospect that service may be



obtained.” 1d. In those cases, “the district court should, at most, quash service, leaving the
plaintiffs free to effect proper servicelt. (citations omitted).
1. LEGAL ANALYSIS

A. Whether Defendant Was Properly Served?

Defendant contends it was never properly served, arguing that Plaintifferpd service
upon Ms. De Oliviera, via the USMSiddhotcomply withthe Federal Rules. The Court agrees.

“A state, a municipal corporation, or aather statecreated governmental organization
that is subject to suit must be served By):delivering a copy of the summons and of the complaint
to its chief executive officer; ¢B) serving a copy of each in the manner prescribed bythiss
law for serving a summons or like process on such a defendant.” Fed. R. Civ. P. #{jN&w
Jersey, public bodies may be served “by serving a copy of the summons andmomplan the
presiding officer or on the clerk or secretary thereof.” N.JRCR. 4:4-4(a)(8).

Here instead of directing service upon the office of the County Gléhle chief executive
officer of Hudson County- Plaintiff directed theUSMS to serve Defendant at 567 Pavonia
Avenue, Jersey City, New Jersey 073@6jch Defendannotes is the County Counsel’s office
SeeECF No. 11; Def. Br. at 5, ECF No..15Certificaton of Michael L. Dermody, Esdf,3, ECF
No. 15.2("Dermody Cert.”) Ms. De Oliveira, the receptionist for the County Counsel’s office
and the Office of the County Administratevas served at this address. Def. Br. at 5; Dermody
Cert.f 3. Defendant separatebpntends that no copy of the summons inakided in the papers
served upon Ms. De Oliveira. Def. Br. at 5; Dermody Cert. § 10.

Under the Federal Rule®laintiff was required tcensure service othe Complaint,

summons, and order granting Plaintiffis forma pauperisapplication upon either the “chief

executive officer” of Hudson County, Fed. R. Civ. P. 4(j)(2)(A), or “the presiding officer. .



clerk or secretary therdgf N.J. Ct. R. R. 4:4(a)(8) Plaintiff insteaddirected servicen the
County Counsé office, and nocopy of the summons was served along with the Complaint and
order. Thus the purported service upon Ms. De Oliviera did not comply with Fed. R. Civ. P.
4(j)(2), and Defendant has not been properly served in this matter.

B. Whether the Default Entered Against Defendant Should Be Set Aside?

Defendant first asks the Court to set aside the entry of defdt]the’standard for setting

side a default is less stringent than for setting aside a default judgniMettle v. First Union

Nat. Bank 279 F.Supp.2d 598, 601 (D.N.J. 2003) (citing Feliciano v. Reliant Tooling Ca., Ltd.

691 F.2d 653, 656 (3d Cir. 1982)). “A default will be set aside if it was not properly entefed or i

the party seeking default failed to meet a requirement of the falg¢iting Grand Entm’t Group,

Ltd. v. Star Media Sales, In@88 F.2d 476, 493 (3d Cir. 1993pere, because there has been no

proper service of the summons and Complaintetitey of defaulshould be set asidé&eeid. at
603 (citingGold Kist, 756 F.2d at 19).

C. Whether Plaintiff's Complaint Should Be Dismissd?

Defendants nexask the Court to strike the entry of service and to dismiss the Complaint
pursuant td~ed. R. Civ. P. 12(b)(5)The Court will not dismiss Plaintiff's Complaint, but rather
will quash service and provide Plaintiff with additional timgtoperly serve Defendant.

District courts possess broad discretion on a Rule 12(b)(5) motion to either graissdi
or to quash serviceUmbenhauer969 F.2d at 30. “Where a plaintiff acts in good faith, but fails

to effect proper service of process, courts are reluctant to dismissan’a&amada Worldwide

Inc. v. Shriji Krupa, LLC, No. 02726, 2013 WL 1903295, at *6 (D.N.J. April 17, 2013). In such

cases, courts should elect to quash service and grant plaintiff additional tinfectopebper



service. Bright v. Tyson, No. 18038, 2016 WL 3219876, at *2 (D.N.J. June 6, 2016) (quoting

Ramada Worldwide, 2013 WL 1903295, at *6).

Defendant cites two deficiencies with the purported service upon Ms. Dier@liyl)
Plaintiff sent the USMS to therong addresand must instead direct service upon the Hudson
County Clerk’s office; and (2) a copy of the summons must be served upon Defendantitdong w

the Complaint and the order granting Plaintiff's in forma paupgypdication. The first deficiec

is easily correctable by Plaintiff, and the Court finds no evidence thatifPlagtéd in bad faith
in providing the USMS with the address of the wrong Hudson County office. The second
deficiency must be remedied by the USMS in any subsequent attetmgsvice, in light of

Plaintiff's in forma pauperistatus and entitlement to service via the USMS pursu@& thS.C.

§ 1915, but this, too, is a correctable deficien&gcordingly, “there exists a reasonable prospect
that service may yet bebtained[,]” andthus dismissal of Plaintiffs Complaint would be
inappropriate.SeeUmbenhauer969 F.2d at 30. Instead, the Court will quash service, strike the
entry of service from the docket, and grant Plaintiff a short extensiorett pfbper swice. See
id.
IV.  CONCLUSION

For the reasons stated above, Deferidambtiors to set aside entry of default asttike

the entry of servicare GRANTED, andDefendant’s motion to dismiss BENIED. Within 30

days of the date of this OpinioRlaintiff must provide to the USM&n addres®r properservice

in accordance with the Federal Rufesith the USMS to effecserviceof the Complaint and

L If Plaintiff fails to do so, Defendamayapply to this Court for a dismissal of the action pursuant
to Fed. R. Civ. P. 4(m).



summons upon Defendanithin a reasonable time thereaftén appropriate Order accompanies

this Opinion.

Date: July 27, 2018

/s Madeline Cox Arleo
Hon. Madeline Cox Arleo
United States District Judge




