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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

DOROTHY A. MONCUR
Plaintiff, Civil Action No. 17-4811ES)
v OPINION
COMMISSIONER OF SOCIAL SECURITY,

Defendant.

SALAS, DISTRICT JUDGE

Before the Court is Plaintifborothy A. Moncurs (“Plaintiff”) appealof Administrative
Law Judge(“ALJ”) Leah Farrels (“ALJ Farrell’) decision denyingPlaintiff's application for
Disability Insurance Benefits (“DIB”under Title Il of theSocial Security Ac(the “Act”), 42
U.S.C. 8423 The Court decides this matter without oral argument pursuant to Federal Rule of
Civil Procedure 78(b). The Court has subjeettter jursdiction pursuant to 42 U.S.8.405(Q).
For the reasanbelow, the CouAFFIRMS the Commissioner’s decision
l. FACTUAL AND PROCEDURAL BACKGROUND

Because th€ourt wiitesprimarily for the benefit of the parties, only the essential facts are
recounted here. On November 15, 2013, Plaintiff filedlaam for DIB alleging disability
beginningMay 2, 2000, due to osteoarthritis, fibromyalgia, sciatica, ADHD, and dyslexia. (D.E.
No. 5, Administrative Record (“R.”) at 17475 & 190). The clains were initially deniedon
January 27, 204, andthen deniedipan reconsideratioonApril 28, 204. (Id.at 114118& 122-
24). Plaintiff requestedh hearing beforereALJ, which was held oecember7, 2015. (Id. at

29-88. ALJ Farrellissued a decision on January 14, 2@yingDIB on the grounds thaas

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/2:2017cv04811/351038/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2017cv04811/351038/15/
https://dockets.justia.com/

of the date last insurgdDLI”) , December 31, 200 aintiff couldhaveresume all of her past
relevant work at stepfir of thesequential evaluatior(ld. at12-28. Plaintiff then sought review
from the Appeals Counseid( at 811 & 170-71) and on May 5, 2017, the Appeals Counsel
concluded that there were no grounds for reviewat 1-5).

Plaintiff filed the instant appean June 29, 2017. (D.E. No. 1Plaintiff filed abrief in
support of the instant apge¢D.E. No. 10, Plaintiffs Moving Brief (“Pl. Mov. Br.”)), and
Defendant filed an opposition brief (D.E. Nal,IDefendant’s Brief Pursuant tamcal Civil Rule
9.1 (“Def. Opp Br.”). The case is ripe for determination.

I. LEGAL STANDARD

A. Standard of Awarding Benefits

To receive DIB under Title Il, a plaintiff must show thdte is disabled within the
definition of the Act. See42 U.S.C. § 423 In applying for DIB claimantsmust also satisfy the
insured status requirements enumerated? U.S.C. § 423(c)Relevant here,d claimant must
show thafishe] was insured under the program at the time of onset of his disabiKigifey v.
Barnhart 138 F. App’x 505, 507 (3d Cir. 2005).

Disability is defined as the inability tengage in any substantial gainful activity by reason
of any medically determinable physical or mental impairment which can betedpgeaesult in
death or which has lasted or can be expected to last for a continuous period s¥ ti@ridwelve
months.” 42 U.S.C.88 423(d)(1)(A), 1382c(a)(3)(A). The individual’'s physical or mental
impairment must be “of such severity that he is not only unable to do his previous work but cannot,
considering his age, education, and work experience, engage in any other kind of alibstanti
gainful work which exists in the national economy.” 42 U.S.C. 88 423(d)(2)(a), 1382c()(3)(B

The Secretary of Health and Human Servibes established a fivaep sequential



evaluation process to determine whether a plaintifisabled See20 C.F.R. § 416.920. If the
determination at @articularstep is dispositive of whether the plaintiff is or is ditabled, the

inquiry ends. 20 C.F.R. § 416.920(a)(4). The burden rests on the plamtffove steps one
through four.SeeBowen v. Yuckertt82 U.S. 137, 146 n.5 (1987)At step five, the burden shifts
to the governmentld.

Step One. At step one, the plaintiff must demonstrate thla¢ hasiot engagdin any
substantial gainfi activity since tlke onset dateof her severe impairment 20 C.F.R. 8
416.920(a)(4)(i).Substantial gainful activity idefined as significant physical or mental activities
that are usually denfor pay or profit.20 C.F.R.88 416.972(a), (b)If an individual engages in
substantial gainfuactivity, she is not disabled under the regulation, regardless of the severity of
her impairment or other factors such as age, education, and work experience. 20 C.F.R. §
416.920(b). If the plaintiff demongatesshe hasnot engagdin substantial gainful activitythe
analysis proceeds to the second step.

Step Two. At step two, the plaintiff musdemonstrate thateln medically determinable
impairment or the combination dfer impairmentswas “severe”as of the DLI. 20 C.F.R. §
416.920(a)(4)(i)). A “severe” impairment significantly limits a plaintiff's physicet mental
ability to perform basic work activities20 C.F.R. § 416.920(c). Slight abnormalities or minimal
effects on an individual’s ability to work do not satisfy this thresh@de Leonardo v. Comm’r
of Soc. SecNo. 10-1498, 2010 WL 4747173, at *4 (D.N.J. Nov. 16, 2010).

Step Three. At step thregthe ALJ must assess the medical evidence and determine
whetheras of the DLIthe plaintiff's impairmend metor equaledan impairment listed in the Social

Security Regulations’ “Listings of Impairments” in 20 C.F.R. § 404, Subpart P, Appen&igel.

! Unless otherwise indicated, all internal citations and quotation marks étedyrand all emphasis is added.
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20 C.F.R.8 416.920(a)(4)(iii). The ALJ must “fully develop the record and explain his findings
at step three.’Burnett v.Comm’r of Soc. Sec220 F.3d 112, 120 (3d Cir. 2000).

Step Four. If a plaintiff is not found to be disabledsaep thregthe analysis continues to
step four in which the ALJ determines whethas of the DLIthe plaintiff hal the residual
functionalcapacity (“RFC”) to performdr past relevant work. 20 C.F.R. 8§ 416.920(a)(4)(iv). If
the plaintiff lackedthe RFC to perform any work she had done in the past, the analysis proceeds.

Step Five. In thefinal step, the burden shifts to the Commissioner to shaithere is a
significant amount of other work in the national economy that thiatdf can perform based on
herage, education, work experience, and RFC. 20 C§4R6.920(a)(4)(v)If the Commissioner
finds that the claimant is capable of performing jobs that exist in significant numiteeshational
economy, disability benefits will be denied.

B. Standard of Review

The Court applies plenary review of the ALAjgplication of the k& and reviews factual
findings for “substantial evidence 3ee42 U.S.C. § 405(g)chandler v. Comin of Soc. Sec667
F.3d 356, 359 (3d Cir. 20).1Substantial evidence is more than a “mere scintilla” of evidence and
“means such relevant evidence as a reasonable mind might accept as adequate tt@ suppor
conclusion.” Richardson v. Peralegt02 U.S. 389, 401 (1971). Although substantial evidence
requres “more than a mere scintilla, it need not rise to the level of a preponelérdtaCrea v.
Comm’r of Soc. Sec370 F.3d 357, 360 (3d Cir. 2004). While failure to meet the substantial
evidence standambrmally warrants remand, such error is harmless where it “would have had no
effect on the ALJ’s decision.Perkins v. Barnhart79 F. App’x 512, 515 (3d Cir. 2003).

The Court is bound by the ALJ’s findingéfactthat are supported by substantial evidence

“even if[it] would have decided the factual inquiry differently{artranft v. Apfel 181 F.3d 358,



360 (3d Cir. 1999). “Where evidence in the record is susceptible to more than one rational
interpretation, [the&Court] must accept the Commissioner’s conclusiongZo v. Comm’r of Soc.
Sec, 186 F. App’x 280, 283 (3d Cir. 2006)hus, this Court is limited in its review because it
cannot “weigh the evidence or substitute its conclusions for those of tHanthst” Williams v.
Sullivan 970 F.2d 1178, 1182 (3d Cir. 1992).

Regarding thé\LJ’s assessment of the record, the Third Circuit has stated, “Although the
ALJ may weigh the credibility of the evidence, he must give some indication ofitlemee which
he rejects and his reason(s) for discounting such evideBeariett 220 F.3dat 121. The Third
Circuit has noted, however, tha@urnettdoes not require the ALJ to use particular language or
adhere to a particular format in conducting his analysis. Rather, the fundiomettis to ensure
that there is sufficient developmerittbe record and explanation of findings to permit meaningful
review.” Jones v. Barnhart364 F.3d 501, 505 (3d Cir. 2004).

II. ALJ FARRELL 'S DECISION

At step one of the analysis, AEarrelldetermined that Plaintiff had last met the insured
status requirement of the Social Security Act on December 31, 2000. (R. aAlYFarrell
determined that Plaintiff had not engaged in substantial gainful activity duripgtioel from her
alleged mset date of May 2, 2000, through the DLI of December 31, 2060. (

At step two,ALJ Farrellconcludedhat throughthe DLI the Plaintiff had onlythe severe
impairment of lumbar myalgjdecause i impairment “had more than a minimal effect on her
ability to perform basic work activities . . . .1d(at 1%18). ALJ Farrellconcluded that Plaintiff’s
left knee and left shoulder osteoarthritis, fiboromyalgia, ADHD, and dysleere not medically
determinable impairments through December 31, 2000. at 18). ALJ Farrell reached this

conclusion because “there are no objective medical findings in the recordttiadliyatiagnose



the claimantwith fibromyalgia or . . . osteoarthritis” and that othezdicalrecordsand evidence
indicate that the calitions began after the DLI(Id.). As to ADHD and dyslexiaALJ Farrell
concluded that Plaintiff did not raise the conditions as factors in her disabilitg Aearing and
thatthe record contained no evidence of the conditions béfier®Ll. (1d.). ALJ Farrellalso
noted that medical reports from 2012 and 2013 indicate that Plaintiff meacompliant with
referrals for psychiatric and phycological treatmer{td.).

At step three, ALJ Farrelletermined thatas of the DLI,Plaintiff did not fave an
impairment or combination of impairments that met or medically equaled the severiig of
the impairmentdisted by the regulations(ld.). ALJ Farrell stated that through the DLI, “the
record notes lumbar myalgia, and contains no lab findings or imaging to confirdisardisease
in the lower back” and that the record “does not document a disorder of thetkbptnmaeets or is
medically equal to Listig 1.04 of the listed impairments in 20 CFR Part 404, Subpart P, Appendix
1 (20 C.F.R. §§ 404.1520(d), 404.1525, 404.15288).). (

Finally, at stepdur, ALJ Farrellprovided a lengthy analysis giving careful consideration
of the entire record, concluding that as of the DLI Plaintiff had the residuaidoakctapacity to
perform “light work” with the specific limitation that Plaintiff must avoid \iorg around
unprotected heights or moving mechanical paris. af 1923). ALJ Farrellconcluded that after
careful considerations of the evidence, Plaintiff's medically determinablairment could
reasonalyl be expected to cause the alleged symptom<Rlairtiff's “statements concerning the
intensity, persistence, and limiting effeofghese symptoms are not entirely credibled. &t 19).

ALJ Farrellthendetermined that as of the DLI, based on the record and the testimony of
the vocational expert, Plaintiff was capable of performing past relevakt swweh asa general

office clek, afood sales clerk, aralproduction planner.ld. at 2324). Accordingly,ALJ Farrell



found that Plaintiff had not been disabled as defined by the'acany tme from May 2, 2000,
the alleged onset date, through December 31, 2000, the date last insloreat.24).
V. DISCUSSION

Plaintiff assertsonly one argument in support ofen appeal Plaintiff argues thaALJ
Farrellerred when shéailed to consult a medical expert to determivigether the onset daté
the allegedly disabling impairments caused by her conditoste@rthritis, fioromyalgia and
“life -long conditions of ADHD and dyslexig'occurred on or before December 31, 2000, the date
her DIB insured status expiredSeePIl. Mov. Br. at 1612). She argues thabecause these are
slowly progressing condition®LJ Farrells failure to consult an expert is contrary to Social
Security Ruling (“SSR”)83-2Q 1983 WL 31249 (S.S.A.1983) and Social Security
Administration Hearings, Appeals and Litigatihaw Manual (HALLEX) 2-5-34(A)(2), 1994
WL 637370. (Id. at 1314). Plaintiff aversthatthis error “literally dfects every finding at every
step of the sequential evaluation” and therefdxke]) Farrell decision is not supported by
substantial evidenceld( at 10& 12). The Court disagrees.

SSR 8320 ‘recognizes that with slowly progressive impairments, including mental
impairments, it is sometimes impossible to obtain medical evidence establigiengecise date
an impairment became disablitig.Spellman v. Shalajd F.3d 357, 361 (5th CiL.993) (quoting
SSR 83-20) (citedoy Walton v. Haltey243 F.3d 703, 709 (3d Cir. 2001)yhe SSRaccordingly
provides:

In some cases, it may be possible, based on the medical evidence to reasonably

infer that the onset of a disabling impairment occurred some time prior to the date

of the first recorded medical examination, e.g., the date the claimant stopped

working. How long the disease may be determined to have existed at a disabling

level of severity depends on an informed judgment of the facts in the particular
case. This judgment, however, must have a legitimate medical ba&isthe

hearing, the . . ALJ should call on the services of a medical advisor when onset
must be inferred.



SSR 83-20.

Plaintiff argueghat“the Third Circuit has held that when the onset of a claihsatihess
is not clear, the Commissioner should follow S&R-20in order to determine the onset of an
illness that may be slowly progressingPl. Mov. Br. at 14(citing Newell v. Comrm of Soc Sec.
347 F.3d 541, 548 (3d Cir. 2003)alton 243 F.3cat 709-710).

Plaintiff, however,ignores that undeYalton Newell and their progenySSR 83-20
generally only apps “where the record contain[s] no evidence to substardgrat®ntradicta
claimant’s subjective testimony as to pain and impairmeviats v. Comin of Soc. Sec704 F.
App'x 95, 97 (3d Cir. 2017)emphasis in original)see also Newell 347 F.3d at 549 n.7
(explaining that “[ijnWalton we held that the ALJ must call upon the services of a medical advisor
in a situation where the alleged impairment was a slowly progressimdhanalleged onset date
was far in the past, and adequatedical records for the most relevant period were not availgble
Bailey v. Comnr of Soc. Se¢354 F.App’'x. 613, 618 (3d Cir2009) (“As the District Court noted,
further decisions of our court have confirmed Watlton’sdirective to seek out the services of a
medical advisor is limited to situations where the underlying disease is progesd difficult to
diagnose, where the alleged onset date is far in the pastha@nel medical records are sparse or
conflicting”); Klangwald v. Comm’r of Soc. Se@69 F. App’x 202, 205 (3d Cir. 2008) (“[W]e
have generally applied SSR-&® only where medical evidence from the relevaatiqu is
unavailable”); Jakubowski v. Commof Soc. Se¢.215 F. Appx. 104, 108 (3d Cir. 2007)
(rejecting claim that medical advisor was necessary by distinguidtengell and Walton on
grounds that “the ALJ in this case had access to adequate nredmals from the time period
before the expiration of Jakubowski’s insured status and these records did not supplegdr al

onset date”).



Here, it was not necessary fohLJ Farrell to “infer” the onset date of Plaintiff's
osteoarthritis andibromyalga,? becausecontemporaneous medicadcords areavailable and
these recorddo notsupport Plaintiff's claim that thessnditionswere disabling impairments
prior to DecembeB1,2000. In factthe objective medicavidenceand lay evidenci the record
largelycontradictPlaintiff’'s claim that arthritis and fibromyalgia were disabling impairmprits
to the DLI.

First,unlike NewellandWalton medical recordBom the relevant periodre available and
do not substantiate Plaintiffdaim. ALJ Farrellnotedthatwhile recorddrom the period discuss
Plaintiff's lumbar myalgia and related treatments, these medical records makemntion of
Plaintiff's knee and shoulder paianddo not mentiorarthritisor fiboromyalgia (R. at 1§. For
example, Dr. Rass records from the time indicate that on March 25, 2000, shortly before her
alleged disability onset, Plaintiff indicated to Dr. Rose that she had a hasknaent the previous
week and “fe[lt] good.” 1. at 21 & 247). On February 26, 2001, Plaintiff visited Dr. &again
when she needed an adjustment for lower back hiat(247), and on April 25, 2001, Plaintiff
informed Dr. Rose that her “low back [was] betted: &t 248). Finally, on June 20, 2001, Plaintiff
informed the doctor that she had low back pain from lifting her 30 pound son and Dr. Rosedasses

she had lumbar myalgiald( at248). ALJ Farrell therefore, reasonably found that Plaintiff only

2 With respect to Plaintiff's alleged mental impairments, namely ADHDdystexia,ALJ Farrellfound that
while Plaintiff alleged these conditions in her Disability Report, she did not tleéseas factorf herdisability at
the administrative hearing drnhat the record did not contain any evidence regarding the conditions dorertbe
DLI. (R. at18). In fact, at the hearing Plaintiff indicated through selthat Plaintiff was alleging “two conditions
but mainly, it's arthritis.” $eeR. at 38) Plaintiff did not mention ADHD odyslexia at all nordoes Plaintiff now
point to any objective diagnissof ADHD or dyslexia in the record. Moreover, Plaintiff does notarthat these
conditions are slowly progressj conditions, and thussSR83-20 does not applyln any event, Plaintiff's brief
labels these conditions as “lifeng conditions’ (SeePl. Br. at 12).Plaintiff does not even indicate that the conditions
changedn the period after she left her last job1995 which suggestthe conditions were naevere impairmest
on or beforghe DLI. Thus, it was not erroneous féiL.J Farrellto find that these conditions were not medically
determinable impairments on or beftine DLI, nor was it erroneous to conclude that Plaintiffldoeturn to her past
relevant work, since she had previously performed such jobs undamntieecenditions.
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had the svere impairment dumbar nyalgia beforethe DLI. See Jakubowsk®15 F. Appx. at

108 (“By contrast witiNewellandWalton . . .the ALJ in this case had access to adequate medical
records from the time period before the expiration of Jakubotsvsisued status and these records
did not support her alleged onset date.”).

Plaintiff takes issue with these findsagrguing thalALJ Farrelldid not dispute the fact
that Plaintiff had three kmesurgeries between 1996 and 1997, andRleantiff testified thatoon
after having her soshedeveloped shou&t painas a result oérthritis (Pl. Opp. Br. at 189).

But ALJ Farrellexplained thaPlaintiff's claimis rebutted by the record because

Dr. Rosés records from 1993 to 2001..do not mention fibromyalgia or arthritis

of the left knee or left should@R. at 241-48]. Records from June 24, 2013 note

that [Plaintiff] reported fibromyalgia and osteoarthritis since 2002 (notafbéyr, a

the DOLI of 12/31/00) and stated that her pain was severe “since 2002 and got

progressively worse.”[id. at 676]. On May 4, 2009, [Plaintiff] reported that her

lower back pain, bilateral knee pain, neck pain, and bilateral shoulder pain began

in 2001, after she stopped nursing her sonat 551]. [Plaintiff] did not have left

rotator cuff surgery until 2006id. at 275] and did not have left total knee

replacement until 2010 and right total knee replacement until 2015.

(R.at18).

Additionally, other evidene tends tocontradictPlaintiff's assertions.For instancepn
February 20, 2004, Dr. Curibaoted that Xrays of Plaintiff's right knee revealed moderate
degenerative changes, but Plaintiff did not have a right total knee replaceniehtly2015. (R.
at 21 (citingid. at 258)). Then in April 14, 200Dr. Curiba stated that Plaintiff's-xaysof the
handsrevealed possiblearly rheumatoid arthritisbut noted there was no serological evidence of
any immunesystemproblems. Id. (citing id. at 263264)). Moreover,ALJ Farrellnoted that in
the Function Reportid. at 203-10),Plaintiff made statements indicating that she lived an active

life before the conditions becammeverampairmentsincluding that she “used to drive [her] kids

to school. . . volunteer at school . . . used to play outside with my-kided to ride bikes as a
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family . . . ” (Id. at 20 n.1). ALJ Farrellconcluded that since Plaintiff's daughter was born in
1995 andher son in 1999then logically Plaintiff’'s children would be entering school after
December 31, 2000, and thtisese activities would have oceedaftertheDLI. (Id. (noting that
medical records indicate Plaintiff was riding a bicycle in 2010) (citingt 311). ALJ Farrell
concluded that Plaintiff's activate life during that period was “consistéh the medical records
in evidence whicldemonstratéhat her physical conditions were aggravated over time but after
DLL”3 (1d.). Thus, SSRB3-20does not apply hereSeeYots 704 F. App’xat97 (“Newelland
Waltonmerely held that a medical adviser was required where the record containedemzevid
to substantiater contradicta claimants subjective testimony as to pain and impairment.”)
(emphasis in original)

Plaintiff also relies on the HALLEX-2-5-34(A)(2), 1994 WL 637370, to argue thaLJ
Farrellwas required to obtain a medical expert’s opinion before reaching a decistbnMoy.
Br. at 14). Plaintiff assertghatthe ALJ may need to obtain an expert opinion wiiesm medical
evidence is conflictingr confusing, the ALJ questions the etiology of a disease or disease process,
and where the onset of impairment is in questifd.). But as Defendant poisitout,whether an
ALJ“[n]eeds an expert medical opinion regarding the onset of an impairnsagcretionary.
(Def. Opp. Br. at 12 (citingdALLEX 1-2-5-34 (A)(2), 1994 WL 637370). And in any event,
none of the outlined situations are present here because the medical eviderw®igliobing or

confusing,” but rather, suppsrALJ Farrells conclusion that Plaintiff did not have the alleged

3 Plaintiff takes issue witlhLJ Farrells interpretation of this evidence. Plaintiff argues thial Farrelldid
notseek any clarification fror®laintiff during the hearing. (Pl. Mov. Br. at 18 n.3). However, the hgaranscript
shows thatALJ Farrellasked Plaintiff about the Function Report and Plaintiff stated that whelénsts not sure
when” she engaged in those activities, she didéhengage ithem, including driing her kids to school and ngy

a class mom. (R. at 88}). Plaintiff suggests tha&LJ Farrells interpretation is erroneous because the Function
Report does not provide any dates for those activities,[Wilihére evidence in the record is susceptible to more than
one rational interpretation, [the Court] must accept the Commissionectis®mns.” Seelzzq 186 F. App’xat 283,

see also Rutherford v. Barnha®99 F.3d 546, 552 (3d Cir. 200%5)pting that the Cournust be mindful that it should
“not weigh the evidence or substitute [its own] conclusions for thbedact finder”).
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severe impairments before tBél.

In short, ALJ Farrells determination is supported by substantial evideacel
consequentlythis case is far from the “veritable postéild situation for invoking SSB3-207
as Plaintiff suggests (SeePl. Mov. Br. at 16). While arthritis and fibromyalgia are slowly
progressig conditions, the evidenosontradicts Plaintiff's claims and establishes thatséh
conditions were not medically determinable impairmeriisfore the DLI. “Under these
circumstances, the ALJ was not required to obtain the assistance of a raddisat to help him
infer the onset date."SeeKelley v. Barnhart 138 F. Appx 505, 509 (3d Cir. 2005kee also
Cordeiro v. AstrugNo. 09-0388, 2012 WL 2048279, at *10 (D. Del. June 6, 2012) (“[T]he Third
Circuit requires medical expert witnesses only where medical evidenceheotdisputed period
is entirely lacking. It has also refused to qeire medical expert witnesses where the medical
evidence available supported ALJ Farsetlonclusion regarding the onset date.”).
V. CONCLUSION

For the foregoing reasons, tGeurtAFFIRMSthe decision of th€ommissioner of Social

Security. An appropriate Order accompanies this Opinion.

s/Esther Salas
Esther Salas, U.S.D.J.
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