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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

RAYFIELD, et al.,

Plaintiffs, Civil Action No. 17-5144 (ES) (MAH)

V.
OPINION

CITY OF PATERSON, et al.,

Defendants.

SALAS, DISTRICT JUDGE

This matter comes before the CoontDefendant<City of Paterson and William Fraher’'s
(together, “Defendants”) motion to dismiBaintiffs Karen Rayfield, Tamiko Griffin, and Kelly
Cary Pacelli's(together, Plaintiffs”) Amended Complaint. (D.ENo. 11) The Court has
considered the parties’ submissions in support of and in opposition to the instant motion and
decides the matter without oral argument pursuant to Federal Rule of Civilereds8(b). For
the reasons set forth below, the C@BRANTS Defendantsmotion to dismiss.

I. BACKGROUND?

Factual Background. Plaintiffs are threepolice officers Karen RayfieldKelly Pacelli,
and Tamiko Griffin, and, whadhave beeremployedas police offices with the Paterson Police
Departmen{“PPD”) since 1996, 199dand2002, respectively(D.E.No. 11, Amended Complaint

(“Am. Compl.”) 117-9. Plainitffs bring this claim against the City of Patterson (which operates

! The Court must accept Plaintiffs’ factual allegations as true for pagpaf resolving Defendants’ motion to
dismiss. SeeAshcroft v. Igbal556 U.S. 662, 678 (200Bjstrian v. Levi 696 F.3d 352, 358 n.1 (3d Cir. 2012) (“As
such, we set out facts dgey appear in the Complaint and its exhibits.”).
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and controls the PPD) and Acting Chief of Police William Fraher (“Chiaher”or “Defendant
Frater”). (Id. 1111-12).

Under the terms of a 2012 consdetreewith the United Stateshe PPD was required
promotecertainminority police officersplaced on a “priority listto the rank of sergeabefore
promotingany na-minority officers. (Id. § 15). The consent decree also required PPD to
promote at least four officers from the priority ligtd.  31). Plaintiffs were on the priority list
Pacelli occupied the third spot, whiRayfield and Griffin occupied the fifth and sixth spots,
respectively. (Id. 11 16 30).

In or around OctobeR014, Pacelliwas promotedrom the priority listto the rank of
sergeantbutneitherRayfield nor Plaintiff Griffinreceived a promotioat that timgleven though
Plaintiffs allege thatdditionalspotsfor sergearstin the department existed (Id. 71 34-35)
During this time Plaintiffs alsoallege thawhite officerswithin the departmenwrote racist and
disparagingnessagedirected towardghe officers who had been placed on the priority fistid.
1 17). In addition,a racially charged social media paaithored bya PPD officerwas circulated
around the department and observedlayntiffs.> (Id. § 19).

On Septembe?8, 2015the PPDcertified Griffin and Rayfieldfor promotbn to the rank
of sergeant; thepromotion, however, did not take effesttil October 13, 2015(Id. 11 3940).

Plaintiffs allegethat Defendant Frahgrurposefully delayethe effectuatiorof their promotiorto

4 Plaintiffs allege that white officers wrote “racist messages arourd IRRdquarters pertaining to the

promotions of AfricarAmericans.” (Am. Compl.17). The messages alleged to have been authored by white
officers included: “Priority = dumb + lazy" Priority lazy scuriy “Do you honestly believe you should have gotten
stripeg]” ; “Loose [sic] 3 Sgts, get 2 fake orie§Speak English, savaieand “l is dumb. Cans [sic] | be a Sgt. Too
now. Fuck Cheaters.{Id.).

5 The social media posbntained the following statement: “| have MLK Blvd and Rosa Parks Blwvgiou
know how busy | am.”(Id. 119).



prevent them from qualifyinfpr the lieutenant’s examwhich requires that applicardsrve as a
sergeanftor at least one year prior spplyingfor the exant (Id. §40). Specifically,Plaintiffs
allege that DefendantFraher’'s delay in effectuating their promotiorfiwas doneto prevent
additional African Americamfficers from advancing to higher ranks in PPdsthe result of a
“policy and/or custom of the department, created an enforced by Chief Fraher, tohdelay t
promotions of minority officers for as long as feasible, and to avoid, delay and/onir@rthe
further promotion of minority officers into higher ranks in the PPahd allege thabefendant
Fraherhad previouslymade comments that indicated his desire to disobey the priority list and
instead promote off of the general lis{ld. 11 4229, 36). AlthoughGriffin and Rayfieldapplied

to sit for the2016 lieutenans exam—administered every three yearthey were disqualified
from 2 (Id. 146). Plaintiffs claim that because of the disqualificafitrey

“will face discriminatory promotiongdrocesses agairsince“the PPD will not be limitedby the
priority list] [to] conducf] promotions to Lieutenayitand thatthe disqualificationhas caused

them “lost income™because they “lost a year in rank as a [s]ergeant™lastl a promotional
opportunity for the rank of lieutenant.Id( 11 48, 53

Plaintiffs also allege thaheyhave been the subject wbrkplace retaliation since filing
suit againsDefendants. I¢l. 154). Specifically,Rayfield alleges that (i) in the daydollowing

filing of suit, a PPD police officepurposefully misspelleRayfield’slast nameas “Ratfield”on

the envelope containing her paycheahkd(ii) on one occasionowhite officersprovidedher with

6 The lieutenant exans administeredevery three years(Id. 143). At the time ofGriffin and Rayfield's
promotion to sergear 2015 the next lieutenant’s exam was scheduled for 2qk). Becausehe oneyearin-
service requiremerfor the lieutenant’s exarhad a cubff date of September 30, 2015, and becdbs#in and
Rayfields promotion to sergeartad not been effectuated until after that datsther P&intiff would have been
eligible to sit for the upcoming exaim 2016. (Id. 1 46.

8 Griffin and Rayfield appealed their disqualification determination to the Nensey Civil Service
Commission, who determined that neither Griffin nor Rayfiedtereligible because they both lacked the jear
service requirement.ld. 7147).



backup (Id. 11 55 57). Plaintiffs claim thatDefendantsdiscriminatory practicesaused them
lost pay, pension benefitsnd stipendsn addition to reputational harm, emotional distress, other
economic damages, and the loss of lifgeasures. I4. 1 62).

Pacellifurtherallegeshatshe has beesubjected t@ hostilework environmenand racial
discriminationsince her promotion to the rank of sergear®014. [d. 1 94). Specifically,Pacelli
allegesthat Defendants haveassigned her to unfavorab#hifts deniedseveral requestfor
transfers tather shiftswith more favorable working hours, afalled todisciplinea fellow PPD
officer after he madeacially chargedommentsaboutAfrican Americans (Id. 1167, 78, 8991).
Plaintiffs allegethatthe hostilevork environmentind racial discriminatiothey have facet the
result ofa “practice and/or custom of racial bias and a cultureeséntment in PPD towards the
priority list. . ..” (d. T 91).

Prior to her promotion to the rank of sergeiar®ctober2014,Pacelli was assigndd the
Juvenile Division where she expected to remaiter her promotior?. (Id. 11 64-65). A month
following her promotionpPlaintiff Pacelliwas transferretb a4:00a.m to 3:00 p.mpatrol shift
(Id. § 67). This transfer created a “child care issue”Rarcellibecauséner husband, also a PPD
police officer, was “transferred to the night shift(ld. §168). Despite PPbeing awareof the
child cae issue caused by this scheditacelli’'srequest to be transferred to another shift was
denied (Id. T 71). In January 201%Racelliwas transferretb the 4 p.m. to midnighshift. (Id.

1 72). Thistransfer did not alleviatie child care issuein fact,Pacelliallegesthat itexacerbated
the issuebecauseéno one would be home with their children after schodld. § 73). In May

2015,Pacellisubmitted anothaequesto betransferredo a different shift (Id. § 75). Although

° Plaintiffs allege that “[t]he pattern, practice, and custom of PPD \was an officer is promoted, saidioér
will remain in the division to which he or she has been previously assigioedgopromotion.” [d. 165).
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that requestvas never “formally acted upgnPacellidid receivea phone call frona lieutenant
informing her that while she would be unable to transfer shiéis husband could(ld. T 76.
Pacellialleges thathe phone calshe received frorthe lieutenantvas “made at the direction of
ChiefFraher.” (Id.  77).

In or around July 2015while Pacellicontinued to seek a transfer to a day shifiother
white officer currently assigned to tbay shift on the cell blocknade racially charged statements
about African Americans.(Id. 178). Specifically, whenthis officer learned that there was a
chance thaPacelliwould betransferredo his shift, Plaintiffs allege that tivehite officer—who
ranked belowPacelli—stated: “I don't take orders from niggers.ld.j. Plaintiffs allegethat
althoughthe Defendants were awaretbé commentghe officer was never disciplinexhd any
investigation intdhe incidentvas stalled and ultimatelliscontinued by Defendantsld({ 79).

In October 2015Pacellisubmitted another request to be transfetoedn alternate shift
which includedthe Internal Affairs, Juvenile, or Intelligenabvisions. (Id. § 82). Although ter
requestwas denied, the Defendanisnsferreda norAfrican American sergeartb Internal
Affairs later that same month.ld( 184). In Decanber 2015 Pacelliwas again unsolicitedly
transferredo another shift, the 7:00 a.ro 6:00 p.m shift, which did not resolvéer child care
issues. I@d. 185). Pacellisubmitted another requdst be transferredout the request was again
denied. [d. 186). Finally, in January 201Pacelli was transferred toshiftthatalleviated her
child care needs(ld. 187). In total, Pacelli alleges thdter requests to be transferrednore
desirable shiftsvere deniedour times andthatDefendants refuesl to honor her transfer requests
because of her raceld( 88).

Finally, Pacelli alleges thatDefendants failed taapply retroactive seniority to her

candidacy for lieutenantvhich would, if appliedpositively affect a candidate’s exam score and



ranking. (Id. 11 8990). Pacelli concedeghat she was finallgrantedretroactive seniorityput
only afterreportingDefendantsfailure todo soto the New Jersey Civil Service Commissién.
(Id. 192). Plaintiffs allegethat Defendantsfailure toapply the retroactive senioritg “further
evidenceof [a] practiceand/or custom of racial bias and a culture of resentment in PPD towards
the priority list and those minority officers on [the] list(fd. T 91).

Procedural History. Plaintiffs initiated this action oduly 14, 2017against Defendants
City of Patterson and Chief FraheSegD.E. No. 1). On September 22, 2017, Plainitffs filed an
Amended Complainalleging race discriminationin violation of their Fourteenth Amendment
equal protection rights pursuant to 42 U.S @983 (Count IYAm. Compl.f196-98) developing
and maintaining racially discriminatonqyolicies and customs in violation of their Fourteenth
Amendment equal protection rights pursuant t4983 (Count Il) id. 199-102; race
discriminationin violation of New Jersey Law Against DiscriminatihNJLAD”) (Count ) (id.
11103-08)race discrimination in violation of the New Jersey Civil Rights(AdCRA”) (Count
IV) (id. 11109-16) and workplaceretaliationin violation of Plaintiffs First Amendment right
pursuant to § 1983 (Count VIg( 11122—-26) andNJLAD (Count V) {d. 11117-21).

Defendants moved to dismiss Plainitifehended Complaint on October 20, 201D.E.
No. 1444 (“Def. Mov. Br.”). Plainitffs opposed Defendants’ motion on December 4, ZMLE.
No. 24 (“Pl. Opp. Br.”)). And Defendants submitted a reply in further support of their motion on

December 18, 2017. (D.E. No. 29 (“Def. Reply Br.”)). The matter is now ripe for nesolut

10 As part ofthe consent decree, the City of Paterson and the W&B required to grametroactive seniority
to sergeanto minaity officers who had been promoted from the priority lidd. {[89).



Il.  LEGAL STANDARD

Federal Rule of Civil Procedure 8(a)(2) requiteat a complainset forth “a short and
plain statement of the claim showing that a pleader is entitled to relieéStatement must “give
the defendant fair notice of what the claim is and the grounds upon which it igskis&tl. Corp.

v. Twombly 550 U.S. 544, 545 (2007)). Although the pleading standard announced by Rule 8
does not require detailed factual allegations, it demands “more than an unadordedgrident
unlawfully-harmedme accusation.’Ashcroft v. Igbal556 U.S. 662, 678 (2009).

To withstand &al2(b)(6) motion to dismiss, “a complaint must contain sufficient factual
matter, accepted as true, to ‘state a claim to relief that is plausible on it% fdcéquoting
Twombly 550 U.S.at 570Q. “A claim has facial plausibility wherhé plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defenddte i®dithe
misconduct alleged.ld. “The plausibility standard is not akin to a ‘probability requirement,’” but
it asks for more than a sheer possibility that a defendant has acted unlawtilly.”

“When reviewing a motion to dismiss, [a]ll allegations in the complaint must betadcep
as true, and the plaintiff must be given the benefit of every favorableemcfrito be drawn
therefrom.” Malleus v. George641 F.3d 560, 563 (3d Cir. 2011). But the court is not required to
accept as true “legal conclusions,” and “[tjhreadbare recitals of the elementsauage of action,
supported by mere conclusory statements, do not sufflgeal, 556 U.S. at 678.

Additionally, “[ijn deciding a Rule 12(b)(6) motion, a court must consider only the
complaint, exhibits attached to the complaint, matters of the public record, as wedisputedly
authentic documents if the complainant’s claims aetbaupon these documentsMayer v.

Belichick 605 F.3d 223, 230 (3d Cir. 2010).



Finally, “if a complaint is subject to a Rule 12(b)(6) dismissal, a district court must permit
a curative amendment unless such an amendment would be inequitable or Rtiligps v. Cty.

of Allegheny515 F.3d 224, 245 (3d Cir. 2008).

1. DISCUSSION

A. Count VI: First Amendment Retaliation

Overview. Plaintiffs allege that Defendants violated their First Amendnnights by
retaliating against therandseekrelief from this Courtunder42 U.S.C.8 1983 (Seegenerally
Am. Compl). In support of their motion, Defendarasyue among other things, that Plaintiffs’
First Amendment retaliation claim fails as a matietaw because “a vindication of a matter of
private conceri] does not qualify for First Amendment protection.” (Def. Mov. Br. at 26).

Legal Standard. To establish a claim under § 1983jaintiff must establish that a person
acting under color of state law deprived him of a federal right. 42 U.S.C. 8BORBy. Cty. of
Allegheny 219 F.3d 261, 268 (3d Cir. 2000). Generally, the First Amendment prohibits public
employers from taking adverse action against an employee because oplayeers actual or
perceived engagement in constitutionally protected political actiitge Hdernanv. City of
Paterson 136 S. Ct1412, 1419 (2016)'When an employer demotes an employee out of a desire
to prevent the employee from engaging in political activity that the First Amendnodectst the
employee is entitled to challenge that wfld action under the First Amendment and 42 U.S.C.

§ 1983.").



To sustain a First Amendment retaliation claim, a plaintiff must establish“(hate
engaged in activity protected by the First Amendmgtfiily [the] defendants retaliated in response;
and (iii) [the] defendants could not rebut the claim by demonstrating that they wadddien
the same action even in the absence of the protected sp&uér.’v. Brown 105 F. App’'x 345,
346-47 (3d Cir. 2004) (citinBaldassare250 F.3d at 194-95).

The Third Circuit applies “a wekbstablished threstep test to evaluate a public
employee’s claim of retaliation for engaging in activity protected undeFitise Amendment.”
Hill v. City of Scranton411 F.3d 118, 125 (3d. Cir. 200Hill states a three part test: (fhé
employee must show that the activity is in fact protéctéd “the employee must show that the
protected activity ‘was a substantial factor in the alleged retaliatory dctiamd (iii) “the
employer may defeat the employee’s claim by demonstrating that the same aa¥iens would
have taken place in the absence of the protected conddc{quotingMt. Healthy City Sch. Dist.
Bd. Of Educ. v. Doyl|et29 U.S. 274, 287 (1977).

Analysis. Applying theseprinciples,the Courtfirst notes that Plainti§f havenot alleged
that theyengaged in any conduct that would amount to constitutiopaditected activity (See
generallyAm. Compl). Under the firsHill prong, Plaintiffs are required to show that the activity
that led to the retaliation was protectetlll F.3d at 125. Yet Plaintiffs have failed to set forth
any facts to suggest that they engaged i mntected activity. (See generallyAm. Compl.).

Rather, Plaintiffs allege thdqt) Defendants'developed and maintained a number of deficient

u A court determines as a matter of law whether activity is protected by #teARiendment.Baldassare v.
New Jersey250 F.3d 188, 195 (3d Cir. 2001). In making this determination, a cartdinsiders if the speech in
guestion involves a matter of public conceh. “A public employee’s speech involves a matter of public concern if
it can be fairly consideredsaelating to any matter of political, social or other concern to the comniunity If a
court determines that the speech involves a matter of public concern, it nektere whether plaintiff's “interest in
the speech outweighs the state’s counikngninterest as an employer in promoting the efficiencythef public
services it provides through its employéekl. (citing Pickering v. Bd. of Educ391 U.S. 563, 568 (1968)).



policiesand/or customshich caused the deprivation of. Plaintiff's [sic] rights under th&irst
Amendmernit, (i) Defendant Fraher wds decision maker and/or policy maker who possessed
final authority to establish policy, and list other responsibilities Defendant Frathérénauthority

to administer and(iii) they have been “retaliated againat set forth above.(ld. {123-25).
Although the Court must accept Plaintiffs’ factual allegations in resolvinDeéfendants’ motion,
these'legal conclusions” and “[tjhreadbare recitals of the elements of a cause of agbiported

by mere conclusory statements, do not suffidgial, 556 U.S. at 678Plaintiffs have failed to
set forththe factual allegations necessarysigstaina First Amendmentetaliation claim and
thereforecannot establish a violation of a federal right as is ne¢aledstain a § 1983 claim
Accordingly, the Court dismisses Count VIBRintiffs’ Amended Complainvithout prejudice?

B. Counts I, Il & 1V: Fourteenth Amendment Equal Protection Clause and New
Jersey Civil Rights Act

Overview. Plaintiffs allegethat Defendantssiolated their Fourteenth Amendment rights
under the Equal Protection Clauseviolation of§ 1983 (Am. Compl. 1P6-102). Theyclaim
that Defendant Fraheacting under color of law, “deprived Plaintiffs of the privileges and
immunities secured to them by the Fourteenth Amendinbyptmaintaining a “hostile working
environment and willfully and recklessly [taking] adverseployment action against
Plaintiffs. . .on the basis of [their] race. (Am. Compl. 197-98). Plaintiffs also claim that
Defendand “developed and maintained number of deficient policieand/or customs which
caused the deprivation of Plaintiffs’ constitutiomghts,” and that these policies and customs

“encouraged the individual defeants [sic] to believe that theyuld violate the constitutional

12 Because the Court dismisses Count VI on the grounds that Ré&divatife not set forth sufficient fadts the
Courtto infer thatPlaintiffs engaged in any constitutionally protected activity, it need not addrethevtPlaintiffs
have sufficiently pleaded the remaining elements of this claim.

10



rights of Plaintiffs. . . .” (d. 1 100102. In sum Plaintiffsallege a litanyf abused®ythe PPD
andDefendant Frahdhat stem fronDefendant Fraher'anwillingness tgpromotePlaintiffs on

account of their racejis failure todiscipline other members of the PPIbr racially chargel

commentsabout African American police officerandhis failure totransferPlaintiff Pacellito

more favorableshifts. (d. 717, 23, 24, 26, 34, 41). AccordingRtaintiffs, Defendant Frahé&sr
behaviorwas part of an “unconstitutional policy and/or custom” he created amforced (Id.

152).

In support of their motion, Defendants contend that Plaintiftairteenth Amendment
claim fails becausi does not set forth viable claims un@&1983 (Def. Mov. Br. at 5).As to
Plaintiffs’ claim that Defendants failed to timely promote theor delayed their promoties
becaus¢hey were African Americgibefendantgontend thaPlaintiffs did not have a protectable
right in being promoted from the priority ljsind as a resultPlaintiffs’ Section 1983 [] claims
lack basis in law due [to] thebsence of a protectable right(ld. at9-10). Defendantsontend
that for thesame reasqriPacelli’'s claimthat she was denied more favorable shifts because of her
racefailsto identify a protectable rightThis claim fails as a matter of law because Plaintiff Pacelli
has no protectable right to a transfer to a shift that suits her childcate.ne€’ (Id. at 10).
Defendantgpositthatbecause Plaintiffs have failed to adequately allegenstitutional violation
under the Fourteenth Amendmegetihen necessarily, no liability can attach to the public entity
underMonell.” (Id. at 7).

Plaintiffs counterthat Defendants have mischaracterized the basis of their Fourteenth
Amendment claim$y relying onan analysis for @rocedural-dugrocess claimrather than an
equalprotection claim. (Pl. Opp. Br.at 12). Plaintiffs recapitulate the claims made in their

Amended Complairt-that“Plaintiffs Rayfield and Griffin had their promotions delayed, with the

11



intent of preventing them from becoming eligible to take a subsequent promotional @xam f
Lieutenant, and that “Chief Fraher denied Plaintiffs’ promotions to Sergeant, in order to deny
them the ability to further seek promotion to Lieutenant by the next ex@ich.at 15). Further,
Plaintiffs assertthat their allegationthat Pacelli was denied transfers to more favorable shifts
satisfies a claim under the Equal Protection Clause becd{ggven the Defendants’ clear
knowledge that Plaintiff's shifts created a specific child ¢ssae, refusing to transfer heand
repeatedly transferring her to other positions wtatdo created a child care issuthis [sic]
constitutes adverse employmexation.” (Id. at15). Finally, Plaintiffscontendhat theirMonell
claimis viable because “Chief Fraher’'s repeated discriminatory conduestablishes a policy
for the City,” andthat “the Chief created a lorgjanding policy of race discrimination in the
department, and he even personally perpetuated a policy wherein mirfilccéys were either not
promoted or had their promotions delayedd. at 18).

Legal Standard. TheEqual Protection Clause of the Fourteenth Amendment provides that
no State shall “deny to any person within its jurisdiction the equal protectitve ¢tdws.” U.S.
Const. amend. XIV, 8. To state a traditional equal protection claim, a plaintiff must (i) allege
facts showing the existence of purposeful discrimination{ignidave received treatmedifferent
from that received by other individuals similarly situatgdhambers ex rel. Chambers v. Sch.
Dist. Of Phila. Bd. Of Edug587 F.3d176, 196 (3d Cir2009). Further,to impose liability on a
municipality or local governmeninder 81983, a plaintiff must show (i) the existence of a relevant
policy or custom and (ii) that the policy caused the constitutional violation allegzdl. v.
Ridgewood Bd. of Edyet30 F.3d 159, 173 (3d Cir. 2005).

Analysis. Here, althogh Plaintiffs lavealleged that Defendants delayed their promotion,

they nonetheless fail to alledactsthatrise above speculatidior this Court to infethat their

12



promotions were delayed because of their.rd&8mxause “[p]roof of racially discriminatory intent
or purpose is required to show a violation of the Equal Protection Clause,” plaintiffs\aralye
are tasked with alleging facts that do more thgetslate on discriminatory intent or purpo%l.

of Arlington Heights v. Metro. Hous. Dev. Cqrp29 U.S252, 265 (1977)Twombly 550 U.S.
544 (2007) In alleging thattheir promotions were delayeldecause otheir membership in a
protected classPlaintiffs nonethelessoncedein their Amended Complainthat Defendants
promotedother minority officersincludingPacelli “Six minority officers were on the priority list,
[including the Plaintiffs]”and “Chief Fraher [] promoted the first four individuals off of the
promotional list, including Plaintiff Pacelli. . .” (d. 1 30.34).

Further, Plaintiffs’ next allegatior—that once promoted the effectuation of their
promotion was delayedbecause of their raeedoes not rise abova “bare assertionof
discrimination and fails to “plausibly suggest[Jthat Defendantsacted with the intent to
discriminate against Plaintiffs. Twombly 550 U.S. at 556-57. Indeed, Plaintiffs make no
allegations thaDefendant Frahewas responsibler had the authorityo effectuatePlaintiffs’
promotions (SeegenerallyAm. Compl.). Andeven if that wer¢he casePlaintiffs fail to allege
that any other similarly situatedofficers’ promotionswere effectuatetheforethat of Plaintiffs.
(See id.. Rather, Plaintiffs baldly assert that “Chief Fraher intentionally disgedlthem from
applying for promotion to Lieutenant the next yeavithout asserting any factuallegationsto
supporttheir conclusior{besides Plaintiffsmembership in arotected clags (Id. T 44). Without
more Plaintiffs’ allegationghat Defendants delayed Plaintiffs’ promotions because of their race
fail to state a viable claimnder the Equal Protection Clause of the Fourteenth Amendment.

For similar reasonsRlaintiffs’ claim that DefendantsleniedPlaintiff Pacelli’'s transfer

requests to work more favorable shifitéls to state a viable claim under the Equal Protection

13



Clause. While Plaintiffs do allegdefendants denieskeveral ofPlaintiff Pacellis requests to be
transferred Plaintiffs assertno factual allegatiorsi.e., nm-conclusory assertionsthat
Defendants denied Plaintiff's requéscause of her rac€ld. § 88). Plaintiffs’ assertios thata
“non-African-American [sic] sergeant was given a transfer to Internal Affairs oventiflaior
that another officewho had made racially charged statements about African Americass
transferred by Fraher to the Property Divisiaylittle to propeltheirequal-protectionlaim past
speculation. (Id. 1184, 79). Plaintiffs nowhere allegé¢hat other similarly situated PPD officers
were granted transfer requests to a shift that, if granted to Pacelld thheoeg alleviated her child
care needs(See generallyd.). Plaintiffs recognize that only a “day shift” schedule would have
“eliminate[d] the [] child care issiiebut make no allegations thide PPD had the availability to
accommodat®acelli’'s request to be transferred to the day shifhat other nominority officers
holding the rank of sergeant had been transferred to the day ¢hiff. And nevertheless
Plaintiffs concedehatPacelli “was finally transferred to the [7 a.m. to 3 p.shift in Juvenile.”
(Id. 1 87). Without moreRlaintiffs fail to state a claim for which reliean be granted.

Plaintiffs’ claim that Defendantsviolated the Equal Protection Clause of the Fourteenth
Amendmentby maintaining a hostile work environmeatso fails. The Third Circuit has
recognized thaa plaintiff is not precluded from bringing both a Title VIl and. 883 claimwhen
“a plaintiff alleges conduct which violates both riglgisaranteed by the Constitution and the
statutoryrights created byitle VII.” Hargrave v. @y. of Atl, 262 F.Supp. 2d393, 440 D.N.J.
2003) ftecognizing thatacial and sexual harassment in public employment caollakeboth Title
VIl and the Equal Protection Clause of the Fourteenth Amendmditt)bring a claim onder
§ 1983 for the denial of equal protectionplaintiff must satisfy the twg@rong requirement of

Chambers ex rel. Chambeis87 F.3d at 196A hostilework-environmentlaim broughtunder

14



the aegi®f the Fourteenth Amendent requireshat a plaintiff show*“(1) that he or she suffered
intentional discrimination because of race; (2) the discrimination was smvpeevasive; (3) the
discrimination detrimentally affected the plaintiff; (4) the discrimination would dettiatly
affecta reasonable person of the same race in that position; and (5) a basis for pelsliyal lia
Ugorji v. New Jersey Envitl. Infrastructure ;TNo. 125426 2014 WL 2111076, at *5 (D.N.J. June

19, 2014).In addition,when a plaintiff seeks testablsh individualliability for racial harassment
under 81983,“there must be some affirmative conduct by the supervisor that played a role in the
discrimination.” Hargrave 262 F. Supp. 2d at 44h{ernalquotationsomitted).

Here,Paintiffs have failed to allege facts that support an inferenceDidfndant Fraher
purposefully disciminated against them or that DefendBraher engageith affirmative conduct
that played a role in the discriminatiomNowherein Plaintiffs’ Amended Complainare there
coherentfactual allegations-rather thariegal conclusions—that Defendant Frahgurposefully
discriminatedagainstPlaintiffs or that Defendant Fraher engaged in affirmative conduct to
perpetuateacial discrimination.

To be clear,while Plaintiffs allege thawarious PPD officers wrote racially charged
messages “around PPD headquarters pertaining to the promotions of Afmeaitans,” that an
officer made a racist comment referribg African Americansafter learning thathere wa a
chance Pacellivould become his supervisdhata PPD officer purposely misspell&ahyfield’s
last nameon the envelope containing her paycheck, and that nemoority officers provided

backup toRayfield, Plaintiffs make no factual allegatiorisom which the Court can reasonably

15



inferthat Defendant Frahelirected contributed, or otherwise engaged in affirmative conthadt
played a role in this alleged condu¢&m. Compl. 11 17, 22, 55, 5P.

ForthesereasonsPlaintiffs Amended Complairfailsto statea viable constitutionallaim
against Defendantnd as a resujtPlaintiffs fail to state a viablslonellclaim. A municipality’s
liability under 81983andMonell “must be founded upon evidence that the governmenitself
supported a violation afonstitutional rights’ See Bielevicz v. Dubinpf15 F.2d 845, 850 (3d
Cir. 1990) (emphasis addedjonell v. Dep’t of Soc. Servs. of City of N436 U.S. 658, 69019
(1978). Thus, abserd viableclaimthat Plaintiffs’ constitutionatights were violategthere exists
no legal basis for either a $983 orMonell claim againstDefendants SeeMonell, 436 U.S.at
690. As such, Counts | and Il of Plaintifsimended Complaint must be dismissed.

Finally, the Court notes thafederal courtsconstrueclaims under theNJCRA as
coextensive with claims underl®83. See Lee v. PadilladNo. 131463, 2011 WL 3475480, at *5
(D.N.J. Aug. 9,2011). Thus,for these same reasqitise Court finds that Plainitffs have failed to
sufficiently plead any violations of their rights under the NJCRAccordingly, the Court
dismisse<ounts J Il andlV of Plaintiffs’ Amended Complainwithout prejudice

C. Countslll & V: New Jersey Law Against Discrimination

Overview. The allegationsrelevant tothe Court'sanalysis for determining whether
Plaintiffs state a viable claim under NJLAdDe identicato those the Court has addresseds
discussiorof Plaintiffs’ § 1983 and~ourteenth Amendment claimSeesupraSection 11l.B As
such,the Courtlaunchesnto the relevant legal analysis without recapitulatvigat has already

been discussedTo recapPlaintiffs allege two distinctheories ofliability underthe NJLAD:

3 In light of the Court’s disposition, the Court need not decide whether Hiiitlegations would be
sufficient to meet th&gorji factors for ehostilework environment this time. See2014 WL 2111076, at *5
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racial discrimination and retaliatiofAm. Compl.{{ 10308, 11721). The Court discusses both
theories below.

NJLAD Discrimination. The NJLAD prohibits discrimination “because of race, creed,
color, national origin, ancestry, age, sex, gender identity or expressionjoatiéar sexual
orientation, marital status, familial status, liability for service in the Armed Faoifcié®e United
States, disability or nationality.N.J.S.A. 810:5-3. Under the NJLAD a prima facieclaim for
racial discriminatiorrequiresevidencethat the plaintiff (i)belongs to a protected class; (ii) was
performing a job at a level that met the employer’s legitimate expectationgffeies] an adverse
employment actionand (iv) others not within the protected class did not suffer similar adverse
employment actios. Zive v. Stanley Roberts, 1nd82 N.J. 436, 446-49 (2005).

The Court finds thatPlaintiffs’ allegations are insufficient to state a claimfor
discriminationunder the NJLAD. Even iPlaintiffs’ Amended Complainsatisfial the first,
second, and fourth prongs$ the analysis under the NJLAPIaintiffs have neverthelesalleged
no factsfor this Court to reasonably infénat they suffered an adverse employment adiien
Plainitffs have alleged no facts to establishtthed prongof this analysis

Generally, “[a]n employment action is tangible wlhitgoonstitutes a significant change in
employment status, such as hiring, firing, failing to promote, reassignnigmsignificantly
different responsibilities, or a dision causing significant change in bengfitsNesley v. Palace
Rehab.& Care Center, L.L.G.3 F. Supp.3d 221 (D.N.J. 2014) (citinBurlington Indus. Inc. v.
Ellerth, 524 U.S. 742, 761 (1998)Rlaintiffs allegethatDefendantslelayed their promotionget
theyconcede thatheywere eventually promoteahd make no allegations titaey were entitled
to these promotions sooner thahey receivel them. (Am. Compl. f41). Plaintiffs allege that

they were “discriminated against and forced to ensure [sic] a hostile werkun@nment due to
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their racé (id. 1104), buta viable claim under the NJLABequiresallegations that Plaintiffs
suffered somadverse employment actiafive, 182 N.J. at 44d9. And Plaintiffs have failed to
meet that burden here.

In so far asPlaintiffs allege thaDefendants refusalto grantPacelli’'s requests to be
transferred to thday shiftconstituted an adverse employment actllaintiffs fail toallege—as
required by the fourth prorgthat others not withinthe protected clasdid not suffersimilar
adverse employmeriction. And in any evenElaintiffs concedethat Paceli was “eventually”
transferred to the day shiffAm. Compl § 87). Plaintiffs thereforehave failed to sufficiently
plead discrimination under the NJLAD. Accordingly, the Court dismisses Count IHeof t
Amended Complainwvithout prejudice

NJLAD Retaliation. Finally, the Court tirns toPlaintiffs’ claim that they were retaliated
againstin violation of the NJLAD specificallythat they were retaliated against in response to
filing suit against Defendants(Am. Compl. {1 11-221). Plaintiffs allegethat “a PPD officer
wrote ‘Ratfield’ instead of “Rayfield” on an envelope containing [her] pagkfi@and thatwhen
Plaintiff Rayfield sought backup, no officers volunteered to provide said backdpf{ 5557).

The antiretaliabn provision of the NJLAD makes it unlawfialr:

[A] ny person to take reprisals against any person because that person has
opposed any practices or acts forbidden under this act or because that person
has filed a complairf] under this act or to coercmtimidate, threaten or
interfere with any person in the exercise or enjoyment of, or on account of

that person having aided or encouraged any other person in the exercise or
enjoyment of, any right granted or protected by this act.

N.J.S.A. 10:5-12(d).
To state a claim for discriminatory retaliation, a plaintiff must show:th@t she engaged
in a protected activity known to the employer; (ii) that the employer retaliat@asager, and (iii)

that engaging in the protected activity was a cause oéthkation.” Garcia v. SpezialeNo. 10-
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2637, 2015 WL 1307323, at *6 (D.N.J. Mar. 23, 201BJaintiffs fail toset forthany allegations
thatthe employerhere Defendants-retaliated against her, and therefore are unable to state a
viable claim against Defendants for retaliation under the NJLABccordingly, the Court

dismisses Count V of the Amended Complanthout prejudice

V. CONCLUSION
Forthe foregoing reasons, the Court GRANTS Defendants’ motion to dismiss. fRainti
Amended Complainis dismissedwithout prejudice An appropriate Order accompanies this
Opinion.

s/Esther Salas
Esther Salas, U.S.D.J.
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