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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

KASEEM CAMEL, : Civil Action No. 17-5298(JMV)
Petitioner,
V. : OPINION

ATTORNEY GENERAL OF THE
STATE OF NEW JERSEet al,

Respondents.

Vazquez United States District Judge
PetitionerKaseem Camd}'Petitioner”) a prisoner currently confined ldew JerseyState
Prison inTrenton New Jerseyhas fileda pro sePetition for a writ of habeas corpus pursuant to
28 U.S.C. § 2254 (D.E. No. 1) For the reasonthat follow, the Courtdeniesthe Petition and
deniesa certificate of appealability
l. FACTUAL BACKGROUND & PROCEDURAL HISTORY
The factuabackgroundand procedural histomy this matter wergaummarized in part by
the New Jersey Superior Court, Appellate Division upon Petitioner’s direct dppeal:
On the evening of November 29, 2006, someone shot three men
(John Mumford, Dale Fisher and Sheldon Oaks) in the courtyard of
the Grace Manor West townhouse complex in Newark. Mumford
died after being shot four times, Fisher and Oaks recovered and later

identified defendant as the shooter. However, at his trial they
repudiated those identifications.

! The facts found by the Appellate Division are presumed correct pursuant to 28 U.S.C. §
2254(e)(2).
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The police found an assault rifle and thirteen matching shell casings
on the ground nofar from the scene of the shooting. They also
found a small handgun, which Oaks admitted was his. There was no
dispute that Mumford’s death was a homicide. At issias the
identity of the shooter and the shooter’s degree of culpability. After
several days of deliberations, the jury acquitted defendant of murder
but convicted him of aggravated manslaughter of Mumford and two
counts of aggravated assault on Fisher and Oaks.

At the trial, the State presented testimony that the police arrived at
the scene of the shooting and found Mumford face down on the
ground, unresponsive. The EMT’s were called and pronounced him
dead.The police also found Oaks lying nearby wounded. Oas w
taken to the hospital, where he gave the police a recorded statement
describing the shooting. He told the police that he, Fisher and
Mumford were sitting in the courtyard talking when they saw a man
approaching them from the right. The man suddenly began shooting
at them. Oaks and Fisher ran away, but were struck by bullets.
Mumford was killed. On December 1, 2006, Detective Michael
Chirico, who was not otherwise involved in the investigation, visited
Oaks in the hospital and showed him an array of gmaphs.
According to Chirico, Oaks identified defendant’s photo from the
array and “said that was the person that shot me and my friends.”

During his subsequent Grand Jury testimony, Oaks reluctantly
confirmed that he knew the person who shot him and that defendant
was the shooter. However, at defendant’s trial, Oaks insisted that he
really did not know who shotitm and that he only identified
defendant because the police promitén that, if he did so he
would receive a reduced sentence for illegally possessing the small
handgun found at the shooting scene. Police witnesses denied
making him any such promise.

In his trial testimony, Fisher admitted meeting with the police on
November 30, 2006 and giving a statement describing the shooting.
His version of the incident was essentially the same as Oaks’
version, except Fisher saw two men approaching. He saw one of the
menstart to walk away while the other continued to advambe.

latter suddenly began firing at Fisher and his companions. Fisher
met with the police on December 6 to view a photo array. According
to Detective Peter Chirico, Fisher identified a photograph of
defendant and wrote on the back that this was the person who
“walked up on us and shot us with the rifle.” Fisher confirmed that
information in a contemporaneous statement to the police. However,
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at the trial Fisher insisted that he only signed the back of defendant’s
photo because the police told him “he was the one who shot me.”

On crossexamination Fisher admitted that a few months after he
gave his statement to the police, he received a favorable plea bargain
on drug charges that were pending at the time of the shooting. As
part of that plea deal, he receiy@dbation rather than a prison term.

He also admitted that he was allowed to remain on probation even
though he incurred a second drug charge thereafter. In response to
crossexamination, Fisher also insisted that he did not actkabyv

the identity of the shooter. On-direct, he denied that the police
offered him favorable treatment in exchange for giving them any of
his prior statements. On-peoss examination, he answered “yes”
when asked if he was “threatened with incarceration if [he] didn’t
agree o [his] identification of Mr. Camel.”

At the crime scene, the police found a samiomatiaifle with two

live rounds in it as well as more than a dozen shell casings lying on
the ground. Expert testimony established that those casings were
fired from the rifle. The police also found loaded twentywo
caliber handgun, which Oaks later admitted was his, but they found
no twenty-two caliber shell casings.

Finally, the State presented testimony from Dr. Lila Petleeg,
forensic pathologist in chargd the Northern Regional Medical
Examiner’s Office. Dr. Perez has conducted over 6000 autopsies
and reviewed hundreds of autopsies conducted by her subordinates.
She did not conduct the autopsy of Mumford’s body; that was
performed by Dr. Mambo, another pathologist in her office. Without
objection, Dr. Perez testified that she “adop[ted] Doctor Mambo’s
conclusions with regard to the cause of death and manner of death.”
She based her opinions on heview of Dr. Mambo’s reprt and on
photographs and -Xays taken during the autopsy. Hgpinions
about the type and angles of the bullet wounds were based on the
photographs, which showed the size and shape of the wdsinels.
testified that the appearance of the bullet wound to Mumford’s back
showed that the bullet entered at “a steep angle.” However, her
opinion as to the internal damage done by the bullet that entered
[decedet’'s] back appeared to be based on Dr. Mambo'’s report. She
testified, without objection, thftlecedat’s] death was a homicide
caused by gunshot wounds. Defense counsel did notexassine

Dr. Perez.
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On the fourth day of the trial, September 16, 2008, Juror Number
Three was missing at the start of the trial day. Although a phone call
to his motherevealed that he had “reported to the jury duty,” he
could not be found after a search of the courthouse. In response to
the judge’s inquiry, both the prosecutor and the defense counsel
responded that they had no objection to the judge removing Juror
Numbe Threeand proceeding with thirteen jurors. However, the
judge declared an additional short recess, at the end of which Juror
Number Three was finally located in the courthouse and the trial
resumed with all fourteen jurors. The testimonial portion otribé
concluded and the jury began an extensive period of deliberations.

After eight days of deliberations, on the morning of September 30,
2008, Juror Number Three brought in a letter from his high school
principal stating that he was a speciakds student and, in light of

the number of days he had missed from schoel tduhis jury
service, he was in danger of not being able to graduate. Telephone
calls from the court to the juror's school and to his mother elicited
information that this jurohad significant special needs in the form

of mental health issues. The judge also indicated that earlier in the
week, this juror had advised the court that he needed to take certain
standardized tests that week. Defense counsel opposed excusing the
juror and asked the judge to declare a mistrial based on the length of
time the jury had been deliberating. The prosecutor argued that,
although the jury had been deliberating for several days, they clearly
had not decided any issues because they were contiiouiaguest
readbacks of testimony.

Based onState v. Williams171 N.J. 151 (2002), an8tate v.
Valenzuelal36 N.J. 458 (1994), the judge determined that the juror
had “a validpersonal reason” to be excused, because continued
service would jeopardize his high school graduation. He found that
there was “no conflict among any of the jurors,” the juror’s request
was completely unrelated to the jury’s deliberations, and there were
aternates available. The judge found releasing the juror would not
disadvantage either side. He also specifically noted that he was not
basing his decision on the juror's special needs, which the court
could accommodate if necessary. After an alternate juror was
selected, the judge instructed the jury to “start your deliberations all
over again” from “the very beginning of the deliberation process,
just as if you are entering the jury room for the first time after
listening to my charges.” He instructedthéo disregard all of their
prior deliberations and particularly to ignore any opinions that Juror
Number Three may have expressed. The reconstituted jury then
deliberated for the rest of the day.
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On the next day, October 1, 2008, the jury asked for iaddit
instructions on the law applicalte murder, attempted murder and
aggravated manslaughter. The judge gave an extensibarge on
those issues, without objection from counsel. In response to a second
guestion, later in the day, the judge gave the jury additional
instructions on the elements of murder. The jury deliberated for the
rest of that day.

On October 2, 2008, the jury resumed its deliberation. At lunchtime,
Juror Number One sent out a note that she could not “serenely
deliberate” and would like to communicate with the judge. The
judge asked the jury to clarify whether they were deadlocked on one
or more issues or simply having disagreements during their
discussions, which he indicated was normal. However, on being sent
back into the jury room, the jury continued deliberating without
sending out a clarification. Instead, after lunch they sent out a note
indicating that they had reached agreement “on four counts” but
were “still deliberating on one count.”

At this point, defense counsel asked the judge to voir dim Jur
Number One as to “why she feels she cannot serenely deliberate.”
In response, the judge asked Juror Number One (the foreperson) if
she “can . . . continue to deliberate.” She responded “[t]o be honest,
no.” She indicated thathe subsequent note concerning the jury
continuing to deliberate on the one remaining count was “what the
majority wanted to do.” At that point, the judge gave an instruction
to the entire jury that all twelve jurors must deliberate but that if they
had reached a point where they could not reach agreement, they
must advise the court that “the jury is not going to reach an
agreement.” Three minutes later, the jury sent out a note that “all
12 jurors feel that they can continue to deliberate.”

At that point, defense counsel moved for a mistrial on all counts
based on possible coercion of Juror Number One. The judge denied
the mistrial motion. However, he recalled Juror Number One to the
courtroom and asked her if, when she wrote her note about “serenely
ddiberating,” the jury had already “decided the four counts”
referencedn their previous note. She said “yes.” The judge sent her
back to the jury room, and shortly thereafter, the jury indicated that
they had reached a verdict.

State v. Camelndictment No. 07-08-2800, 2012 WL 996606, *1-5 (N.J. Super. Ct. App. Div.
Mar. 27, 2012).

Following thejury trial, Petitionerwas convicted of aggravated manslaughtesolation
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of N.J.S.A.82C:114a(1);two counts of aggravated assauiltviolation ofN.J.S.A.8 2C:5-1 and
2C:12-1b(2; unlawful possession of an assault firearm, in violatiorNaf.S.A. § 2C:3%f;
possession of a weapon for an unlawful purpose, in violatidbhbE.A.8 2C:394; and ceain
persons not to have weapons, in violatioMNai.S.A. 8§ 2C:39-75ee Camelk012 WL 996606,
at*1. Petitioner was sentenced to an aggregate sentence of fifty years subject to theliew Ear
Release Act.ld. The Appellate Division affirmed Petitioner’s convictibnt remanded for the
limited purpose of reconsidering and explaining the consecutive sentences and foatobaribf
the Judgment of Conviction JOC). Id. at *8. The New JerseySupremeCourt denied
certificationon October 25, 2012Statev. Came| 54 A.3d 811 (N.J. 20)2

Petitioner subsequentfifed a petition forpostconviction relief (PCR’), whichthe court
deniedon October 31, 2014after convening an evidentiary hearingD.E. No. 17-16.) On
September 29, 2016, the Appellate Divisadfirmedthe PCR Court’s €cision. State vCame)
Indictment NOA-2776-14T2 2016WL 5417412(N.J. Super. Ct. App. Div. Sept. 29, 201®n
February 1, 2017he New Jersey Supreme Codenied Petitioner'petition for certification.
State vCame] 159 A.3d 886 (N.J. 20})7

Petitionerfiled the instant petitiofior habeas relief under § 2264 July19, 2017. D.E.
No. 1.) Respondents filed their Answer on January 22, 20D8E. (No. 17.) Petitioner filed a
reply on April 19, 2018. [J.E. No. 24) The matter is fully briefed and ready for disposition.

Petitioner raises the following claims in his federal habeas petition:

1. The trial court erroneously replaced a juror after deliberations began anilthe tr
court erroneously denied a defense motion for a mistrial when a juror notified the
court that she could not deliberat®.E. No. 1at6.)

2. The trial court erroneously admitted hearsay testimony by allowing the testifying

medical examiner to read from an autopsy report created by another medical
examiner.(Id. at9.)
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3. The trial courterroneously failed to provide a manslaughter jury charge as a lesser
included offense of aggravated manslaughtkt. a 1Q)

4. “The trial court deprived defendant of his constitutional right to a meaningful
opportunity to present a complete defenséd’ gt11.)

5. The trial court erroneously failed to conduct a-pr@l identification hearing(ld.
at13.)

6. The trial court erroneously permitted a state witness to testify in prison garb an
arm and leg restraintqld. at14.)

7. Petitioner waslenied his right to effective assistance of counddl.af15.)

8. Petitioner was denied his right to effective assistance of counsel as taofesul
counsel’s failure to call Lakeesha Kelly as an alibi witngks at17.)

l. STANDARD OF REVIEW
Section 2254(a) permits a court to entertain claims alleging that a personie sustady
“in violation of the Constitution or laws or treaties of the United States.” 28 U.S.C. § 2254(a)
Petitioner has the burden of establishing each claim ingtiiiop. See Eley v. Erickso12 F.3d
837, 846 (3d Cir. 2013). Under 28 U.S.C. § 2254, as amended by the Antiterrorism and Effective
Death Penalty Act, 28 U.S.C. § 2254 (“AEDPA”), federal courts in habeas corpus cetegva
considerable deferenae determinations of state trial and appellate co8ee Renico v. LeG99
U.S. 766, 772 (2010).
Section 2254(d) provides in pertinent part as follows:
(d) An application for a writ of habeas corpus on behalf of a person
in custody pursuant to the judgment of a State court shall not be
granted with respect to any claim that was adjudicated on the merits
in State court proceedings unless the adjudication of the claim-
(1) resulted in a decision that was contrary to, or involved an
unreasonable applicatiaf, clearly established Federal law, as
determined by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in
the State court proceeding.
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28 U.S.C. § 2254(d).

Where a state couhtasadjudicated a petitioner’s federal claim on the merits, a federal
court “has nauthority to issue the writ of habeas corpus unless the [state c]ourt’s decisson ‘wa
contrary to, or involved an unreasonable application of, clearly established Federahd aw
determined by the Supreme Court of the United States,’ or ‘was based amemsamable
determination of the facts in light of the evidence presented in the State court procedtarker
v. Matthews567 U.S. 37, 4@1 (2012) (quoting 28 U.S.C.254(d)). AEDPA deference applies
even when there has been a summary der@allen v. Pinholster 563 U.S. 170,187 (2011)
(citation omitted).

“[C]learly established law for purposes of § 2254(d)(1) includes only the holdings, as
opposed to the dicta, of [the Supreme Court’s] decisions,” as of the time of the relateeocuist
decision. White v. Woodall134 S. Ct. 1697, 1702 (2014) (quotMglliams v. Tayloy 529 U.S.
362, 412 (2000))).A federal court‘may grant the writ if the state cowtrivesat a conclusion
opposite to that reached by th&upreme]Court ona question of law or if the state court decides
a case differently than th[Supreme]Court has on a setf materially indistinguishable facts.”
Williams 529 U.S. a#12-413(internal quotation marks omittedn addition a federal court must
confine its examination to evidence in the recotaillen 563 U.Sat180-81.

Where a petitioner seeks habeas relief, pursuar@ 2854(d)(2), on the basis of an
erroneous factual determination of the state court, two provisiokSDPA apply. FirstAEDPA
provides that “a determination of a factual issue made by a State couthesipgisumed to be
correct [and] [t]he applicant shall have the burden of rebutiiegpresumption of correctnesg
clear and convincing evidence.” 28S.C. § 2254(e)(1 see MillerEl v. Dretke 545 U.S. 231,

240 (2005). Secon&EDPA precludes habeas relief unless the adjudication of the claim “resulted
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in a decision that was based on an unreasonable determination of the facts in light of tloe evide
presented in the State court proceeding.” 28 U.S.C. § 2254(d)(2).

Moreover a federal court may not grant a writ of habeas corpus under § 2254 unless the
petitioner has “exhausted the remedies available in the court of the State.U.S28.
2254(b)(1)(A). To do so, petitioner must “fairly present all federal claims to the highest state
court before bringing them in a federal court.éyva v. Williams504 F.3d 357, 365 (3d. Cir.
2007) (citingStevens v. Delaware Corr. GtR95 F.3d 361, 369 (3d Cir. 2002)). Thasjuirement
ensures that state courts “have ‘an initial opportunity to pass upon and corresd altd@gtions
of prisoners’ federal rights.’ Id. (citing United State v. Bendolph409 F.3d 155, 173 (3d Cir.
2005) (quotingduckworth v. Serranat54 U.S. 1, 3 (1981)).

In addition a federal court may not grant habeas relief if the state court’s decisionrests o
a violation of a state procedural ruldohnson v. Pinchal92 F.3d 551, 556 (3d. Cir. 2004). This
procedural bar applies only when the state rule is “independent of the federal questiemtgolje
and adequate to support the judgmeheyva 504 F.3d at 36566 (citingNara v. Frank 488 F. &

187, 196, 199 (3d Cir. 20073ee alsoGray v. Netherland518 U.S. 152 (1996)Coleman v.
Thompson501 U.S. 722 (1991)). # federal court determines that a claim has been defaulted, it
may excuse the default only upon a showing of “cause and prejudice” or a “fundamental
miscarriage of justice.”’Leyva 504 F.3d at 366 (citingines v. Larkins208 F.3d 153, 166 (3d

Cir. 2000).

To the extent that a petitioner’s constitutional claims are unexhausted and/or pathzedu
defaulted, a court can nevertheless deny them on the merits under 28 WR354(ly(2). See
Taylor v. Horn 504 F.3d 46,427 (3d Cir. 2007)Bronshtein v. Horn404 F.3d 700, 728 (3d Cir.

2005).
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II. ANALYSIS
Theinstant Petition raisesight grounds for relief, which are reviewed in turn.
A. Trial Court Errors
1. Trial Court’s Erroneous Handling of Juror Issues
In ground one of his federal habeas petiti®¥gtitioner assertsthat the trial court
erroneously replaced a juror after deliberations began and the trial courtoasignéenied a
defense motion for a mistrial when a juror notified the court that she could not alib@-.E.
No. 1 at 6) Turning to the first argumenBetitioner asserts that the trial court erroneously
permitted a juror to be substituted with an alternate juror after deliberdtem@s. The state
responds that Petitioner has maised a valid constitutional claim and the state court’s decision
was consistent with state and federal court of appeals’ prece@eht.No. 17 at 16-17, 21-24.)
Petitioner initially raised the instant claim on direct app&udeCame) 2012 WL 996606
at*1. On habeas review, the district court must review the last reasonedaidteecision on
each claimYlst v. Nunnemakeb01 U.S. 797, 803 (1991which is the Appellate Division’s
opinion on direct appealThe Appellate Division denied the claim as follows
On this record, we find no error in the judge releasing Juror Number
Three.Rule1:8-2(d)(1) permits the substitution of an alternate juror
during deliberations if a juror becomes ill or otherwise unable to
continue serving. “ThRuleattempts to strike a balance between the
need for judicial economy, especially in the context of lengthy trials,
and the fundamental right of defendants to a fair tmaljury.”
Valenzuela, supral36 N.J. at 467. However, in order to avoid
interfering in the jury's deliberative process and impairing a
defendant’s right to a trial by jury, the reasons for excusing a juror
must relate to the juror's “personal situatioarid “not to his
interaction with the other jurors or with the case itsetf.”at 468.
A juror's personal situation may include financial hardship.

Williams, supra,l71N.J.at 156.

“If a court suspects that the problems with the juror are due to
interadions with other jurors, the court should instruct the jury to

10
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resume deliberations. If the jury remains unable to return a verdict,
the court should determine whether further deliberation would allow
the jury to reach a verdict. If the jury indicatesactable deadlock,

the court should declare a mistria/alenzuelasupra, 136 N.J. at
473.

On the other hand, if a juror's personal situation appears to justify
dismissal, the court must still consider whether the jury has
progressed so far in its delilagions that it is not realistic to expect
that the jury will be able to start its deliberations anew with the
substituted juror:

Thus, where the deliberative process has progressed
for such a length of time or to such a degree that it is
stronglyinferable that the jury has made actual fact
findings or reached determinations of quilt or
innocence, the new juror is likely to be confronted
with closed or closing minds. In such a situation, it is
unlikely that the new juror will have a fair
opportuniyy to express his or her views and to
persuade others. Similarly, the new juror may not
have a realistic opportunity to understand and share
completely in the deliberations that brought the other
jurors to particular determinations, and may be
forced to acept findings of fact upon which he or she
has not fully deliberated.

[State v. Corsaral07N.J. 339, 352 (1987).]

In that regard, it is important to consider not only the length of time
the jury had been deliberating, but whether the jury appeared to
already have made decisions on one or more counts, whether the
trial court provided a thorough charge on the jury's obligation to
begin its deliberations anew, and how long the jury took to render a
verdict after the substitutiostate v. Williams377N.J.Super130,

149 (App.Div.),certif. denied,L185N.J. 297 (2005). “No bright line

rule in respect of the length of jury deliberations triggers a finding
that deliberations have progressed too far to permit the substitution
of an alternate.'Williams, supra,171 N.J. at 169 And, we owe
deference to the trial judge's evaluation of a juror's situdtomt

170.

Applying these standards, we find no basis to segueds the trial
judge's exercise of discretion in excusing Juror Number Thiese.
juror's situation was clearly personal to him and was completely
unrelated to the jury's deliberations. The possibility that he would be

11
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unable to graduate from high school due to excessive absences was
a hardship that justified excusing this juror. Further, although the
jury had deliberated for several days, the record strongly suggests
that it had not made any decisions on the verdict. The trial judge
thoroughly instructed the jury on its obligation to begin its
deliberations from the beginning. Thereafter, the neselystituted

jury requested some additional instructions on the law and
deliberated for at least an additional day before advising the judge
that they had reached a partial verdict. Under these circumstances,
the trial judge did not abuse his discretion in excusing the juror or in
declining to declare a mistrial.

Came] 2012 WL 996606 at *4-6.

At trial, once deliberatins were under waydor Number Three provided the court with a
letter from his high school assistant principal indicating leatas in jeopardy of not graduating
because of hiseveral absenceqD.E. No. 18-14 at5) Thetrial judgethencontactedhe high
school as well asluror Number Mree’s motherfor additional information (Id. at 8-9)
SubsequentlyRetitioner’s trial counsel moved for a mistrial, and the following colloquy occurred

MR. KINSALE: Judge, I'm concerned about the length of
deliberations, the amount of time we have invested in deliberations
at this point, and the extent to which | would suggest to the Court
that deliberations have gone too far now for us to even substitute
somebody else in, and our only remedy mayahaistrial at this
point.

THE COURT: And what would be the theory for a mistrial? You
have given me no basis. | have received no letter or position from
the jury that they are deadlocked, that they are tired, that they don’t
want to retire to deliberat They haven't said anything. They don’t
even know the issue going on with juror number three. They have
said nothing about not wanting to continue.

MR. KINSALE: But the suggestion is we may have a juror
deliberating who was unable to deliberate.

THE COURT: | don't know whether he is or isn’t. That's not a

determination | can make. I’'m only bgimg to you, first of all, the
letter that came to me by way of a letter.

12
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If you want juror number three to remain in there, that's something
that you could indicate. | think that und&tate versus Valenzuela
that this particular juror has a personal issue which is exclusive of
deliberation and exclusive of any malice goingrotihe deliberation
room.

| find that his personal issue and his handicap is one that should
excuse him, but | find also troubling that he may jeopardize
graduating from school, which is less of an issue to me than the issue
that he suffers from hispecial needs, but if you believe that based
on his special needs, he is a juror who can continue to deliberate,
thanwe can always talk about the siggue of his being in danger

to graduate.

There’s nothing before me right now in excusing juror nurttiree
that has to do with how the jury is deliberating.

| have no idea where they are in their deliberations, and there’s
nothing to indicate that juror number three is a problem in the
deliberations.They seem to be getting along very well for thequkri

of time that they have been deliberating. There’s been no letters to
come out to say we are fighting. They are asking for work to
understand their case and they are deliberating.

MR. KINSALE: Your Honor, I'm going to ask that the jury be
permitted tacontinue deliberating without any interference from the
Court.

THE COURT: All right. Mr. Dirkin?

MR. DIRKIN: Your Honor, it's clear that the issue with this juror
is personal and not something that has happened in the jury room.

It's clear that even if we just take the graduation aspect of it, |
believe it'sState v.Williams indicates that a financial hardship is
sufficient reason to dismiss a deliberating jury.

Certainly this man’s future and his ability to graduate from high
school would fall into that category. That's before even getting to
the illness that he apparently suffers from that would, | think, qualify
as a juror who is ill and unable to continue deliberating.

Your Honor, for these reasons, | think, at this point, it's appropriate
to place an alternate in the place of juror number three.

13
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| also submit that identity is a main component of this case and the
jury, just on Friday, it received a lengthy amount of read back on
identity. So it's clear that the jury has not gone so far in the
deliberations that the substitution of an alternate juror would impact
this jury in any way.

So | would ask the Court to substitute in an alternate for juror
number three at this time.

THE COURT: All right. Can you give me a copy $fate verssl
Williams

MR. DIRKIN: If you give me a moment, your Honor.
THE COURT: Since you didn’t give me the citation.
MR. DIRKIN: 171 N.J. 151.

THE COURT: Why don’t you get the Court a copy and then | will
look at that.

MR. DIRKIN: I'll do that right now.
THE COURT: Thank you. All right. Continuing on the record.

MR. KINSALE: Your honor, as to the graduation issue, I'm not
sure ifthat's something we should be concerned about.

| think, given his circumstance, whatever it may be, and | would
suggest as vague as it is coming to us, if the school is trying to help
this guy out, juror number three out, they can make whatever
accommodations they can do to manipulate his scheduled agenda to
make graduation a realityrfbim; extra credit, extracurricular work.

| don’t think that falls in the hardship &tate versus Williamsr

the case that the prosecuspeaks of. The illness, which I think is a
primary issue secondarily to the graduation issaparently
whatever issue he has, it's controlled by medication. He is
medicated and, apparently for all intents and purposes, fuattion
submit.

THE COURT: So, if | understand, Mr. Kinsale, the fact that the
assistahprincipal indicates that he is jeopardy of graduating and

he has missed eight days and should be dismissed immediately, you
don’t consider that a personal reason to excuse the juror?

14
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MR. KINSALE: No, your Honor.

THE COURT: The juror brought the letter in, by the way. Just so
tha the record is clear, it wasn't sent to me by the school, it was
brought by the juror.

MR. KINSALE: | mean, my feeling is there are other measures the
school should take. | don’t think that that's something they should
put on us, that if we keep him on jury duty, he doesn’t graduate.

He has been here for the last three weeks. We let him go back now
and now he’s able to matriculate. | don't think it's that simplistic.
You know, | don't think we resolve that graduation issue by
releasing him from your duty. I think that's a red herring.

THE COURT: A red herring?

MR. KINSALE: |think —I don’t think us keeping him here denies
this kid from graduating. If they want to recognize he is a special
needs kid, there are things I'm sure they can do to accommodate his
circumstance.

As we have indicated, there’s nothing to indicate that hetigble

to perform his civic duty as a juror, notwithstanding whatever
illness, as the prosecutor characterized it, whatever his mental
circumstance is.

THE COURT: Yeah, I'm saying | don’t see anything in here that
would indicate his inability to continue, other than for a personal
reason. This is exclusively personal.

This is not an excusal because he’s at odds with anyone. It's a
request to excuse him because he is a high school student who has
lost a number of days in class and in danger of graduating. He’s a
high school student. He’s not a college student.

He is a person who is in high school who happens to be of the age
that he could be on jury duty, 18 or older, but he is in jeopardy of
not graduating.  Whether they could provide measures t
accommodate him is something that | guess they will have to
determine if he is not excused, | could agree with that.

But the issue is, is this a personal reason to excuse the juror, and
strictly a personal reason. | don’t think that there’s anythirigree

me that would indicate that there’s any reason to excuse this juror,
other than personal. In other words, there’s nothing before me that
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says this juror is- he could be leading the deliberations for all |
know.

There’s nothing to indicate that thdeliberation process is a reason

to excuse him. It's simply a personal reason that jeopardizes
something in his personal life, compounded by the fact that he has

| indicated he has two issues before me; his special needs, and the
fact that he may not gidaate based being on jury duty.

THE COURT: All right. | have considered the arguments of both
sides. | have considered the case that the State has prcfaled,
versus Williams171 N.J. 151. | have also considered the case of
State versus Valenzuadh 136 N.J. 458. | have revied the letter
which is submitted by the school, which will be marked as an
exhibit, and based on what | have seen in the case, | am satisfied that
the juror in this case, juror number three, needs to be excused.

| don’t believe it's to the advantage tietdefense or to the State to
excuse him at this point. | don’t believe it’s to the disadvantage of
the State or defense to excuse him.

| find that he has a valid personal reason which would jeopardize
something very dear to his [Heng career, and that's graduating
from high school.

The juror has sat on these deliberations for a period of time which
far exceeds what anyone expected him to do, but that’s not unusual.
It's something that occurs. But to continue the juror on this jury and
jeopardizehis ability to graduate does not make sense to this Court
if we have alternates to impose.

| also do not want to get to a point where the jury may get to a point
of fighting and then excuse a juror for a personal reason.

In other words, | know that come Thursday, that juror number three
has a standardized test andda@’'t be here on Thursday. And |
don’t know how long this jury would deliberate, but | don’t want to
get to a point where there is a fight amongst jurors and then it
appears that juror mber three is only being excused because there
is a conflict now and he has a personal reason. | could not excuse
him at that point for that.
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We don’t have that at this point in the case. There’s no conflict
among any of the jurors, none whatsoever, and | find this to be a
valid personal reason to excuse the juror.

| don’t even have to address this issue of his special needs. We
would attempt to accommodate a special needs person itlance

with the Americans with Disabilities Act if we are given the
information to accommodate them.

We weren't given the information, so there’s no accommodations
we really could make for the juror; but, again, | don’t have to reach
that point, in that failing to graduate, after being on the deliberating
jury and deliberating faithfully and in good faith, is enough reason
to excuse him.

So juror number three will be excused. We will select the alternate.
Mr. Samsudeen will place both names in a dpindiVe will use the
same process we used to select the original jurors.

MR. KINSALE: Note my objection, your Honor.
THE CLERK: [J.M.], juror number four.

THE COURT: All right. [J.M.] will be inserted into the jury.

THE COURT: Ladies and gentlemen, juror number three has been
excused. An alternate juror has been selected to take his place.

Ladies and gentlemen, at this moment, you are a new jury. That
means you are to start your deliberations all over again. The State
and the defendant have a right to a verdict which is reached by 12
jurors who have had the full opportunity to participate in
deliberations from start to finish.

The alternate juror will enter the juroram with no knowledge of
any deliberations that may have already taken place.

The remaining jurors and the alternate juror must begin at the very
beginning of the deliberation process, just as if you are entering the
jury room for the first time after lisning to my charges.

The initially selected jurors mustisregardwhatever may have

occurred and anything which may have been said in the jury room
since you entered the jury room after listening to my initial charges.
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In beginning your deliberati@again, you are to give no weight to
any opinion which juror number three may have previously
expressed in the jury before he was excused. You must eliminate
any impact that juror number three may have had on your
deliberatons.

Together as a new jury you shall consider the evidence all over again

as you conduct full and complete deliberations until you have
reached a unanimous verdict.

Again, ladies and gentlemen, you are a new jury. You are to start
anew. The instructions that | just provided to you, if you have any
guestions concerning them, | will provide them again.

(D.E. No. 18414 at13-20, 24-26, 28-29.)

“[T]he Due Process Clause guarantees the fundamental elements of fairnesmina cri
trial.” Riggins v. Nevad&04 U.S. 127, 149 (1992). In the field of criminal law, “the category of
infractions that violate ‘fundamental fairness’ [is defined] very narrowlydasdhe recognition
that, beyond the specific guarantees enumerated in the Bill of Rights, the Due Ptaasgsh@s
limited operation.” Medina v. California 505 U.S. 437, 443 (1992). In order to satisfy due
process, Petitioner’s trial mtihave been fair, but it need not have been petiiedted States v.
Hasting 461 U.S. 499, 5089 (1983) (“T]here can be no such thing as an drear, perfect trial,
and [] the Constitution does not guarantee such a trial.”).

The state court’'s dec@n was not an unreasonable application of clearly established
federal law. Here, Petitioner has natiseda valid constitutional violatian While the Supreme
Court has not addressed a claim of this nature, the United States Court of ApptedsThid
Circuit has rulecthat a trial court’s decision to substitute a juror once deliberations were under

way, was not a violation of the Petitioner’s Sixth or Fourteenth Amendecoestitutional rights.

See Claudio v. Snyde88 F.3d 15731576-77(3d Cir. 1995). Petitionerhas not established how
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he suffered prejudice by theal court’s substitutinguror Number Three,and within this context
violated his right to a fair trial. The trial judge clearly made all efforts to verd@yssue of juor
number three’s personal conflict. The trial judge subsequently assigned aataljarar and
instructed the jury to begin deliberations anew. Therefore, this claim is denied.

Petitioner also claims that the trial court erroneodslyied a defenseaotion foramistrial
despiteJuror Number @e expressing concerns about her ability to deliber@ez. No. 1 at 6)
Petitioner argues thdhe juror's“deliberations appeared not to be an exercise of her free and
untrammeled will.” (Id.) To the extent that Petitioner is arguing that the trial court violated his
Sixth and Fourteenth Amendment rights to a trial by an impartial jury, the record bisldaim.
Respondents submit that not only has Petitioner not raised a constitutional claireg bioaathe
state court properly applied state law principles on how a trial court should proceedhende
circumstances (D.E. No. 17 at 26-2§.

Petitioner initially raised the instant claim on direct appeal. The Appellate Division
denied the claim as follows

We likewise find no abuse of discretion in the judge's denial of a
mistrial when Juror Number One initially indicated that she could
not ckliberate “serenely.” She did not indicate that she felt coerced
by her fellow jurors. After questioning her and simply being told
that she could not continue to deliberate, the judge followed
precisely the procedure set forth\#alenzuelaHe instructedthe

jury as a whole to resume deliberations and advise him, as a group,
if they could not reach a verdict because they were deadlocked.
Valenzuela, supral36N.J.at 473. Shortly thereafter, the jury sent
out a note that they were not deadlocked.

After defense counsel requested a mistrial on all counts, the judge
re-interviewed Juror Number One and ascertained that her note
about serenely deliberating related only to the one count on which
the jury had not yet reached a verdict. The judge in no way segges

that this juror should change her views on that count nor did any of
his instructions pressure the jury as a whole to reach a verdict. We
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find no abuse of the judge's discretion in denying the mistrial motion
and in allowing the jury to continue itsldeerations.

Camel 2012 WL 996606 at *6.
Here, the record reflects thahce juror one sent her initial note, the trial court further
inquired of the jury’s ability to deliberate. The trial court’s inquiry was as follows

THE COURT: | have a question: Juror number “and it lists the
number, which | will not reveal- doesn’t feel that - has gender,

| will not reveal- - can continue, | believe this is “to serenely
deliberate” and would like to communicate with the Court about
this.

Ladies and gentlemen, what | need you to do is to send me another
letter or note and indicate your concern. In other words, if you are
deliberating and you are at odds or disagreement, that's part of
deliberation.

If you are at a point where you canmeaich an agreement, then |
need you to tell me that you are deadlocked on that issue. In other
words, you have a verdict sheet and it has a number of counts. |
need to understand this.

Please send me a note. If what you are saying to me is that you are
not going to reach an agreement on a subject matter, tell me that.
We are net-l do not believe the jury will be able to reach an
agreement on, for example, count one or count two or all the counts.

If you have already decided some issues, you should say that as well
without revealing the verdict.

In other words, if you have decided an issue, say: Issue one, we
have resolved issue on@/e areunable to resolve issue two. That's
andher way you can write it. This way | will have an idea of what

it is you are saying to me.

All right. So | don’t want you to tell me any verdicts in the note. |
simply need you to tell me whether you have reached any
agreements on arsubjectmatter and if you have not reached an
agreement on any subject matter, say thé¢ have not reached an
agreement on any subject matter and | don’t believe we will.

All right. Then I will address you at that point. Alright. Thank you.
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(D.E. No. 1816 at4-5.)

The jury responded thdt could deliberate and subsequently provided a note indicating
they had reached\gerdict on four countand were still deliberating on count ondd. @t 28)
After defense counsel moved for a mistrial, the trial court recallest Number Qe for further
inquiry. The following colloquy thenccurred

THE COURT: | need a clarification. We are on the record, outside
the presence of all jurors except junember one.

When you sent me the first note concerning serenely deliberating
and then | sent you back in, a note was sent out that the jury had an
agreement on four counts, but still deliberating on one count.

Without telling me what's been decided, when you wrote the first
note, had the jury decided the four counts?

THE JUROR: Yes.

THE COURT: So your note only concerned the one count that was
unresolved?

THE JUROR: Correct.

THE COURT: All right. Thak you, ma’am. You can return.
Thank you.

(Whereupon, the juror is excused from the courtroom.)

THE COURT: All right. Continuing on the record outside the
presence of the jury.

| requested that clarification because as | said to Mr. Kinsal@,tl do
believe that any requegor a mistrial would have applied to
something that had already been decided, but rather than speculate
what they did, | asked the juror what her concerns were to and that
would have been with respect to count one.

Notwithstanding her answers, I'm still denying your request for a
mistrial as it relates to count one, but | don’t know what authority
the defense would have to make a request for a mistrial on all counts
given what | thought, the questions was one count of thetment.
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(D.E.No. 18-16 at 33-34.)

In light of Juror Number One’s representation to the trial court, Petitioner's argument that
her “subsequent deliberations” were not an exercise of her free will, fadstioner has not
provided any facts or arguments as to why the judelgeration was against her free will. The
record indicates that the trial court solely inquired about whether the jury couddrdédi in light
of Juror Number @e’s note, and nothing moré&ven if this Court were to construe Petitioner’s
argument to mean that the jumeas coerced by the trial court to continue deliberatiggitioner’s
claim would be purely speculativ&hereis little consitutional precedent governirggaimsof this
nature, butPetitioner’sclaim may fall under the limited ambit of precedent addngsgiry
coercion. “Defendants have a right against coerced jury verdicts, and any potentiahcierald
be measured based on the totality of the cistante.” Clements v. Clarké92 F.3d 45, 58 &t
Cir. 2010) (citingLowenfield v. Phelpst84 U.S. 231 (1988)). Here, the trial judge’s inquiry into
whether the jury could continue to deliberate in light of Juror Numlmer S3tatement cannot
reasonably be construed as unconstituti@ogrcion. Seeid. at 52 (holding that trial judge’s
instruction for the jury to continue deliberating after conducting individual voir dlitleegurors
to determine whethawne juror made a biased comment, was not improgeonsequently,hie
state court’s decision was not an unreasonable applicHttbe factsnor was it contrary tolearly
established federal lawAccordingly, this claims denied

2. Trial Court ’s Erroneous Admission of Hearsay Testimony

Petitioner next submits that theal court erroneously admittddr. Lila Perez’shearsay
testimony in violation ofthe Sixth Amendmeri$ ConfrontationClause (D.E. No. 1 at 9)
Respondents contend that Petitioner waived this claim because he did not objectritl drad t

that the claim alséails on the merits. .E. No. 17 at 29-38)
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The Appellate Division denied the claim as follows

We turn next to defendant's contention that Dr. Perez's testimony
included inadmissible hearsay and violated his rights under the
Confrontation Clause. Given the Supreme Court's previous
decisions, we consider it likely that the Court would deem an
autopsy report prepared by a state madéxaminer's office to be
testimonial hearsayee Bullcoming v. New Mexjcds64 U.S. 2705,
—— 131 S.Ct. 2705, 2747, 180 L. Ed.2d 610, 6223 (2011);
MelendezDiaz v. Massachuseft®57 U.S. 305, 129 S.Ct. 2527,
2532-38, 174 L. Ed.2d 314, 3228 (2009) (discussing testimonial
hearsay, and the legal status of “coroner's reports”). However, we
decline to definitively address the issue here, because defendant did
not raise the issue at trial, thereby waiving the issue for purposes of
appeal absent plagrror. R. 2:162;see MelendeDiaz, suprg 129

S.Ct. at 2534 n. 3, 174 L. Ed.2d at 323 (noting that confrontation
rights may be waived “by failure to object to the offending
evidence”). We find no plain errd8ee State v. Macp&7 N.J. 325,

336 (1971).

Defense counsel did not even cresamine Dr. Perez, and with
good reason. There was no genuine issue at this trial about the cause
of Mumford's death. The police found his bultetdled body lying

in the courtyard, soon after the shooting incident wes described

by eyewitnesses Oaks and Fisher. No one, including the defense,
argued that his death was not a homicide. The issue in the case was
the identity of the killer. To the extent that the prosecution argued,
based on a couple of sentences of Berez's testimony, that the
autopsy proved an intentional murder, that argument failed; the jury
acquitted defendant of murder. Therefore, if Dr. Perez testified to
Dr. Mambo's observations about the trajectory of the bullet that
entered Mumford's back, any error was harmlgscon supra, 57

N.J. at 336.

We add one final observation. In failing to raise a hearsay objection
to Dr. Perez's testimony, defendant deprived the State of the
opportunity to explain Dr. Mambao's absence from the trial and the
opportunity to call him as a witness if he was availabhe defense
also deprived the prosecution of the opportunity to elicit more
specific testimony from Dr. Perez to make clear whether her
opinions were based on Dr. Mambo's report or whether she had
reached, or could reach, her own independent expert opihased

on the autopsy photos andrays or other sources besides Mambo's
report. See State v. Rehmandl9 N.J.Super. 451, 457 (App
.Div.2011). In the context of this case, the interests of justice do not
require that we further address defendant's arguments, raised for the
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first time on appeal, concerning the admissibility of Dr. Perez's
testimony.

Came] 2012 WL 996606 at *7.

The Sixth Amendment’s Confrontation Clause, which is binding on the States through the
Fourteenth Amendment, provides: “In all criminal prosecutions, the accused shallrenjaght
. . . to be confronted with the witnesses against hisnS.CONST.AM. VI. The standard for
determininga Confrontation Clause violation was outlined in the United States Supreme Court’s
opinion inCrawford v. Washingtqrb41 U.S. 36 (2004). IGrawford the Supreme Court held
that the prosecution could not use the police statement of a wife against her defendauat &tusba
trial, where the wife was unavailable as a witness due to the spousal prildlegfe5869. “[T]he
main and essential purpose of confrontation is to secure for the opponent the opportuogy of cr
examination.” Delaware v. Van Arsdall475 U.S. 673, 678 (198Q)nternal citations and
guotation marks omitted)In Crawford, the Supreme Court held that the Sixth Amendment’s
Confrontation Clause bars “admission of testimonial statements of a withessidvnot appear
at trial unless he was unavailable to testify, and the defendant has had a prior opportcrugsfor
examiration.” 541 U.S.at 5354. “[A] criminal defendant states a ... Confrontation Clause
[violation] by showing that he was prohibited from engaging in otherwise appropriate cross
examination designed to show a prototypical form of bias on the part of thessfii”” Van
Arsdall, 475 U.S. at 68({quoting Davis v. Alaska415 U.S. 308, 318 (1974) “Even after
Crawford however, ‘[tlhe [Confrontation] Clause ... does not bar the use of testimonialestédem
for purposes other than establishing the trutthefmatter asserted.”’Adamson v. Cathgb33
F.3d 248, 256 (3d Cir. 2011).

As Respondents point out, while the Supreme Court has not addressed how an expert

witness’s testimony implicates the Confrontation Clatlss,Courtand others in thisircuit have
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denied similar challenges by criminal defendants. Indeed, “there is ndydstablished Federal
law” or “squarely established” rules concerning autopsy reposstinston v. Mahally348 F.
Supp. 3d 417, 435 (E.D. Pa. 2018¢nying habas relief to a petitioner wharguedhat a medical
examiner, who was not directly involved in performimgrtain autopsies, violated the
Confrontation Clause when he rendered expert testimony on the victims’ cause and manner of
death based on photographs of the corpses, toxicology reports, and the autopsy reports prepared
by his former colleagues).

Here, the record reflects that Dr. Peneho was qualified as an expert without objection,
testifiedaboutthe contents of the autopsy report of decedent, Mamford. (D.E. No. 186 at
7.) The autopsy was conducted by Dr. Nobby Mambo. Perez testified that she reviewed the
autopsy report prepared by her former colleague, as well as the photograpdoptetiDr.
Mambo’s findings. Ifd.) Petitioner’s trial counsel did not object to Dr. Perez’s testimony, nor did
he crossexamine her. I¢l. at 12) Petitiorer has not demonstrated how the state court’s decision
was an unreasonable application of the factsanrtrary to clearly established federal law.
Accordingly, this &aim isdenied.

3. Trial Court ’s Failure to Give Manslaughter Jury Instruction was Error

Petitioner next submits that the trial court’s failurst@a sponteharge the jury on the law
of manslaughter was erroneouf.E.No. 1 at 10 Respondents counter thié evidence at trial
did not support such an instruction particularly because “petitioner sprayed his vithtitouets
from a semiautomatic rifle.” D.E. No. 17 at 3§ Respondents add thiéie state court’s ruling
was consistent with stated federal law that requires thary instructions should be supported

by the evidence at trial.ld; at 3840.)
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When denying this claim on Petitioner’'s direct appeal, the Appellate Division ruled as
follows:
Defendants point Ill and IV are completely without merit and
warrant no discussion beyond the following comments. R.-2:11
3(e)(2). The judge was not required to sua sponte charge thejury o
reckless manslaughter, because the evidence would not support a
verdict on that charge. There was “no rational basis in the evidence”
to find that defendant was not guilty of aggravated manslaughter but
was guilty of reckless manslaughteétate v. Sloae, 111 N.J. 293,
299 (1988). We conclude that an assailant gfrays his victims
with gunfire from a semautomatic rifle “is necessarily aware that
‘it is a practically certain’ this conduct will cause death or serious
bodily injury. N.J.S.A. 2C:2b(2).” State v. MendeZ2252 N.J.
Super. 155, 161 (App. Div. 1991), certif. denied, 127 N.J. 560
(1992).

Came] 2012 WL 996606 at *7.

State courtevidencerelated determinatianare normally matters of state law and not
reviewable in federal habeas proceedingse Engle v. Issad56 U.S. 107 (1982Henderson v.
Kibbe 431 U.S. 145 (1977)Zettlemoyer v. FulcomerR23 F.2d 284, 309 (3d Cid991).
Moreover Petitioner has nalemonstrated how the state court’s determination was contrary to
clearly established federal law. “[D]ue process requires that a lesser incléelexbahstruction
be given only when the evidence warrants such an instructtdopper v. Evans456 U.S.605,

611 (1982).

As Petitioneacknowledgeshe trial court granted his counsel’s request to instruct the jury
onaggravated manslaughteD.E.No. 186 at 1819.) In fact, the Court notes that the trial judge
asked trial counsel to support his request for an aggravated manslaughter cligigeofrthe

evidence that was presented. However, Petitioner has not pointed out how the triadeeviden

supported asua spote instruction for the lesser included offense of manslaugi@ensequently,
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the state court’s decision was not an unreasonable application of the factsnbcovdrary to
clearly established federal law. Accordingly, this cl&grdenied.

4. Trial Court’s Erroneously Limitation the Defense’s Opportunity to
Cross-Examine

Petitioner next submits that the trial coemtoneously denied his couns@lopportunity to
effectively impeach state witneBsale Fisher aboudny leniency he may have received from the
prosecution in his own criminal prosecution as a result of his coopeaatiwall asany motive to
kill the decedent to eliminate competition in the drug busin@&.No. 1 at 1112.) Respondents
answer thathe state court rightlgffirmed the trial court’s decision to prohibit any testimony about
the possibility of Fisher's motive to kill the decederD.K. No. 17 at 43-48.)
During cross-examination, Petitioner’s counsel asked Fisher about his arregtamBer
2006, two months before the decedent’s murder. (D.E. Nb6.4t832.) The Appellate Division
denied this claim on Petitioner’s direct appeal as follows
Defense counsel’s theory of thigérty guilt that Fisher and Oaks
killed Mumford to eliminate a competitowas entirely speculative
and therefore inadmissibleSee State v. Koedatich12 N.J. 225,
299-300 (1988), cert. denied, 488 U.S. 10109 S. Ct813, 102 L.
Ed. 2d 803 (1989). This fdetched theory was based on conjecture
and, since all the shell casings found at the scene came from the
same gun, it would have required the jury to believe that Oaks and
Fisher shot themselves.

Came] 2012 WL 996606 at *8.

“Generally speaking, the Confrontation Clause guarantees an opportunity for effective
crossexamination, not crossxamination that is effective in whatever way, and to whatever
extent, the defense might wish.Delaware v. Fenstererd74 U.S. 15, 2@1985). While the

Confrontation Clause guarantees a criminal defendant the right to confront withnessesson c

examination, a trial court retains “wide latitude insofar as the Confrontataars€lis concerned
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to impose reasonable limits oncbucrossexamination based on concerns about, among other
things harassment, prejudice, confusion of the issues, the witness’ safety, or interrbgetis
repetitive or only marginally relevant¥an Arsdall 475 U.Sat678-79.

Here the Appellate Dision’s reasoning as to why the trial court did not err in limiting
counsel’s inquisitioras to a possible motive for either Fisher or Oaks to kill the decddestnot
run afoul of Petitioner’'s Sixth Amendment rightés the Appellate Divisiomoted, this theory
was “entirely speculative”in other words, it was not supported by eviden€eirther,as the
Appellate Divisionnoted,all of the shell casings at the crime scene came from the same firearm
therefore, the defense’s proffered theory would require a fact finder to bdilat\at teast one of
the victims shot themselves. Consequently, the state court’s decision was not aonabteas
application of the facts nor was it contrary to clearly established federal lasordingly, this
clam is denied.

Petitioner also appears to be challenging the trial court’s decision to protub# c
examination about Fisher’'s May 2007 arrest and subsequent disposition of thaet#smer’'s
counsel objected to the trial court’'s ruling (D.E. No:518t 39), however, the issue was not
addressed by the Appellate Division. Nonetheless, this Court will review theddanovo See
Granberry v. Greer481 U.S. 129, 131, 135 (1987) (noting that the exhaustion requirement is not
a jurisdictional requement to habeas corpus jurisdiction gmata district court may deny a claim
on its merits despite neexhaustion “if it is perfectly clear that the applicant does not raise even a
colorable federal claim.”).

At the sidebar discussion, counaejued that the arrest was relevant because the state did
not initiate probation violation proceedings despite tharest constituting a violationD(E. No.

185 at 41) Although the trial court diinitially prohibit this line of questioning, it ssbquently
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allowed Fisher to speak about his May 2007 arrest. Therefore, despite thedfyeknitial
opposition to allowing thtestimony in, the courtventuallypermittedFisher to testify about the
May 2007 arrest. Petitioner has therefore nohalestrated a valid constitutional claim with
respect to this testimony. @sequently, Petitioner’s claim is denied.
5. Trial Court’s Error in Not Convening a PreTrial Identification Hearing

Petitioner next submits théte trial court erred in not conveningsaa spontere-trial
identification hearing.d.E.No. 1 at 13 Petitioner argues thhecausstate witness and shooting
victim, Sheldon Oakgestified that he informed law enforcement s$lyaafter the shooting that he
could not idenfiy who shot him, but was coerced to sign a photograph of petitioner, the court
should have convened an identification hearing.) (The Appellate Division denied this claim
on Petitioner’'s direct appeal as followsWe find no plain error in the trial court's failuseia
sponteto require aVadehearing. The central issue in the trial was not whether the identification
procedures the police used were unduly suggestive but whether Oaks' and Festagrtations
were cedible? Came| 2012 WL 996606 at *8.

At Petitioner’s trial, Sheldon Oakecanted the statemetiat he provided to the police
shortly after the shootindd(E.No. 183 at16-17, 24-25)denied identifying anyone’s photograph
in a photo arrayld. at 3335),and deniedhe testimony he gave to the grand ju(.E. No. 18
3 at 38, 81.) Oakssubsequentlyestified thathe was forced to seleand sign his name next to
Petitioner’'s photograph from the photo arrayd. &t 67) As a result of Oaks’ recantation, the
jury was allowed to heahe recorded statememie gaveto the police? (Id. at 23) Oaksthen

testified thaalthoughhe did identifyPetitioner as thehooter when the policeet withhim shortly

2The recorded statement was not transcribed and is not part of the recordiefGautt. The
record reflects that the jutyada transcribed versioaf the statement in addition to the audio
statement (D.E. No. 183 at22-23.)
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after the shodang, it was only because they offered himadtractiveplea deal in his own pending
firearm possession casé.E. No. 18-3 at 58-59, 64-65, 38

During the tria)] Detective Chirico of the Newark Police Department testified abou
meeting with Oakswho was then hospitalized, shortly after the shooting to obtain a suspect
identification. D.E.No. 185 at7-15) Detective Chirico testified th&e had no knowledge of
the particular facts of the case and thiatsole role in the caseas to show Oaks a photo array of
possible suspectsld(at7-8.) Chirico indicatedhat he was alone with Oaks and that he was even
unaware whether a photograph of the actual suspect was included in the photo arragnitedpres
to Oaks. Id. at8, 15.) Chiriccstatedthat Oaks viewed a photo array containing six photographs
and identified Petitioner’'s photograph as that of the person who shot himat (11.) He
described Oaks’ demeanor as calm aatedthat Oaksdid not indicate any uncertaintyld. at
11.)

A Wadehearing is a preliminary inquiry to determine the admissibility of an identification.
United States v. Wad@&88 U.S. 218, (1967). A pretrial identification procedure violates due
process when the identification is (1) unnecessarily suggestive anéd®<a substantial risk of
misidentification. United States v. Burneff73 F.3d 122, 133 (3d Cir. 2014) (citations omitted).
“An impermissibly suggestive identification procedure can occur in foungsttia showp, a
photo array, a lin@ip and in court.”United States v. Brownled54 F.3d 131, 137 (3d Cir. 2006).

Here, the record reflects that Oaks’ trial testimony was contradictory. vetillated
between admitting that the handwritifigcluding the signatujeon the photo array was his.eH
reluctantly admitted that he did provide a statemating with grand jury testimonythat
inculpated the Petitioner but attempted to justify his prior statements by making allegstion

coercion by law enforcement. Oakas impeached by his own prior statements indicating that he
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was aware and could identify the person who shot him and his two friends. Therefore,ldsspit
reluctance to stand by his earlier statements once he was called to testgy Rgttioner at trial,
the stée court considered the matter to be an issue of Oealexlbility rather than the
constitutionality of the oubf-court identification process. In light of the record before this Court,
the state court’s decision was not an unreasonable application of the factsnbcovdrary to
clearly established federal law. Accordingly, this cl&grdenied.

6. Trial Court s Erroneously Permitting Sheldon Oaks to Testify in Prison
Garb, Handcuffs, and Leg Restraints

Petitioner next submits that that the trial court should not have permitted Oaks to testify
while wearing prisoassued attirand arm and leg restraint®.E.No. 1 at 14 Petitioner argues
thatthe prosecutor used Oaks’ attire to undermine his credibility by arguing in his summation
“you saw something about Sheldon Oaks’ demean@d.) He further argues that the trial court
should have helt{1) a hearing to determinghether the restraints were necessary for courtroom
security or (2) the issuance of a limiting instruction advising the jury that the prison garbs and
handcuffs had no bearing on the witness’ credibility or the determination of the pestmunér”

(1d.)

The Appellate vision denied the following claim on Petitioner’s direct appeal as follows

Nor, in the context of this trial, was it plain error to permit Oaks to
testify in prison garb. In fact, in creexamining Oaks and in his
summation, defense counsel mattategic use of Oaks' status, as a
convicted criminal allegedly offered leniency, to impeach the
credibility of his prior statements identifying defendant as the
shooter.

Came] 2012 WL 996606 at *8.

There is no Supreme Court precedent that suppoit®Ret’s claim. The Supreme Court

hasaddressed defendaris prison-ssued attire and visible restraimbgring trial SeeEstelle v.
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Williams 425 U.S. 501 (1976kee also Deck v. Missoub44 U.S. 622 (2005)However, this
right has never extended to prosecution or defense witneSeeshompson v. WarremNo. 11
7164, 2014 WL 3778738 at *5 (D.N.J. July 31, 20¢fN]o extension of theEstelle v. Williams
holding to withesses could be warranted, since the principal interest protethednye Process
Clause is the presumption of innocence accorded to criminal defendants: ancahody
inapplicable to even defense witnesses.”) (citations omitt@#iitioner has not demonstrathdt
his rights were violated by the witness’s appeeea In light of the record before this Court, the
state court’s decision was not an unreasonable determination nor was it contrargri{o cle
established federal law.
B. Ineffective Assistance of Counsel Clais

The Court turns tdPetitioner’s ineffective asstance of counsel claims. Petitioner was
represented at triddy Sterling Kinsale Esq.

The Supreme Court set forth the standard by which courts must evaluate claims of
ineffective assistance of counsel$trickland v. Washgton, 466 U.S. 668 (1984). First, the
defendant must show that counsel’'s performance was deficient. This requiremewesnvol

demonstrating that counsel made errors so serious that he was not functioning as th& “counse
guaranteed by the Sixth Amendmend. at 687. Second, the defendant must show that he was
prejudiced by the deficient performandd. This requires showing that counsel’s errors deprived
the defendant of a fair trialld. “With respect to the sequence of the two prongs Stiiekland

Court held that ‘a court need not determine whether counsel’s performance wesntbé&tore

examining the prejudice suffered by the defendant as a result of the alleged defciendf it is

easier to dispose of an ineffectiveness clamthe ground of lack of sufficient prejudice, which
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we expect will often be so, that course should be followediney v. Varner603 F.3d 189, 201
(3d. Cir. 2010) (quotingtrickland 466 U.S. at 697)).

Counsel’s performance is deficient if his reggetation falls “below an objective standard
of reasonableness” or outside of the “wide range of professionally competistarase.” Id. at
690. In examining the question of deficiency, “[jJudicial scrutiny of counsel’s perfarenaust
be highly defegntial.” Id. at 689. In addition, judges must consider the facts of the case at the
time of counsel’s conduct, and must make every effort to escape wisdtitdkéandcourt referred
to as the “distorting effects of hindsightld. The petitioner bearthe burden of showing that
counsel’s challenged action was not sound strat&ggKimmelman v. Morrisord77 U.S. 365,
381 (1986). Furthermore, a defendant must show a reasonable probability that, but forscounsel’
errors, the result of the proceeding would have been diffeBtritkland 466 U.S. at 694.

When assessing an ineffective assistance of counsel claim in the federal habeds cont
“[t]he pivotal question is whether the state court’s application ofStnekland standard was
unreasonable,” which “is different from asking whether defense coamsaformance fell below
Strickland’sstandard.”Grant v. Lockett709 F.3d 224, 232 (3d Cir. 2013) (quotigrrington v.
Richter, 562 U.S. 86, 101 (2011)). “A state court must be granted a deference and latitude that are
not in operation when the case involves [direct] review undebtiieklandstandard itself.”Id.
Federal habeas review of ineffective assistance of counsekdlaihus “doubly deferential.ld.
(quoting Cullen v. Pinholster131 S.Ct. at 1403). Federal habeas courts must “take a highly
deferential look at counsel's performance” un8gnickland “through the deferential lens of 8§

2254(d).” Id. (internal quotation marks and citations omitted).
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1. Ineffective Assistance for Failure toRequest aWade Hearing
Petitioner submits that his counsel was ineffectorefailing to request &Vadehearing
despite law enforcement’s use of a suggestive identification procedir&. No. 1 at15)
Although Petitioner does not make any supporting arguments, the Court will consider the
arguments he submitted under his similar trial error claim.
Thelast reasoned state court decision with respect to this claimR€Re&ourt’s decision.
ThePCR Courtdenied the claim, explaining that
[d]efense counsel was not ineffective in his decision to withdraw the
motion for aWade hearing. This argument was advanced by
Defendant on direct appeal. The Appellate Divisaamd “no plain
error in the trial court’s failure sua sponte to requivéaaehearing.
The central issue in the trial was not whether the identification
procedues the police used were unduly suggestive but whether
Oaks’ and Fishers’ recantations were credible” p. 20 DP (a) 39.
Defendant is barred from asserting this prayer for relief in a post
conviction relief. R. 3:22-5.

(D.E.No. 17-16 at 13-14.

While the PCR Court deniethe claim pursuant to New Jersey RafeCourt 3:225 as
having already beemadjudicated, Petitioner’s claim on direct appeal was not an ineffective
assistance claimSee CameR012 WL 996606 at *8Furthermore, althougRetitioner raised this
claim before the PCR Court, he did not appealditi@ial to the Appellate DivisionTherefore,
this claim appears to be unexhausted. Nonetheless, this Court will reviewritseofmtie claim
de novo See Granberry481 U.Sat131, 135.

As already pointed out in this Court’s review of Petitionstandalone Wadehearing
claim, the record does not support that a suggestive identification procedure chccatre

Petitioner’s trial,Detective Michael Chiricalescribed how he obtained an identification from

Oaks. (D.E. No. 183 at52-60.) Detective Chirico testified that he was selected to visit Oaks to
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obtain an identification because he had no familiarity with the facts of the (tchsst 54) Chirico
also testified that Oaks was cooperative and identified Petitioner from treegrhay. (d. at58-
59.) More importantly, the issue in the trial was not an alleged misidentificatesdtwan overly
suggestive proceduresith the witnesesstanding by thé& prior identificatiors at trial Instead,
the defense argued that the witness recantations should be believed. The triarcuttetpie
defense ample opportunity to pursue this line of attack, which was (apparentlygddygdhe
jury.

Therefore, Petitioner has not established how he was prejudiced by his codecslan
not torequest AVadehearing. Petitioner’s claim is denied.

2. Ineffective Assistanceof Counsel for Failure to Investigate Petitioner’s
Case

Petitioner next claims that counsel was ineffective for failininieestigate the facts and
circumstances” of his cas€D.E. No. 1at15) Petitioner does not provide any facts or arguments
in support of this claim.The prosecutiorresponds thathis claim is belied by his trial counsel’'s
testimony at the PCR hearing that he interviewed potential withesses such asdPstgidfriend
before deciding against calling her as a trial witne¢s.E. No. 17at 57.)

Although Petitioner did raise an identical claim before the PCR DUt No. 1715 at
4), he did not appeal the issue to the Appellate Divisidherefore, this claim appears to be
unexhausted. Nonedless,this Court will review the merits dhe claimde novo See Granberry
481 U.Sat131, 135.

Because Petitioner has provided verditnformation to support this claim in the instant
filing as well as in the PCR Court filing,aiCourtturns to the PCR evidentiary hearitrgnscript
for guidance. Petitioner’s trial counsel testiftedt he interviewed witnesses such as Petitioner’s

desired alibi witness, Lakeesha KelfD.E. No.18-19 at 41) Further, Ms. Kelly also testified at
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the evidentiary hearing that she sp@kéh defense counsel about her recollection of Petitioner’s
whereabouts on the day of the shootindd. at 5556.)

Petitioner has not presentsdifficient evidenceo supporthis claimthat counsel failed to
investigate in preparation for the tridHe has not demonstrated that his counsel was ineffective.
Evenif Petitioner had pointed to sufficient facts, he has not demonstrated prdjadagse he has
not adequately demonstrated what exculpatory evidence would have been revealed by such an
investigation. Thereforethis claim is denied.

3. Ineffective Assistance of Counsel for Failure Advise Petitioner of his
Sentencing Exposure

Petitioner next claims that counsel was ineffective for failingadwise him of his
sentencing exposureDE. No. 1at15) Petitioner submitshe following:

On May 8, 2008, the state’s plea offer was 18 years’ imprisonment
with a NERA parole disqualifier, which petitioner signed and
rejected. Plea discussions continued thereafter, and, according to
trial counsel, the state’s plea offer went “down to 5 and then back
up,” resulting in a plea offer of seven years’ imprisonment with
NERA parole disqualifier.

(D.E.No. 1 at 16.
Petitioner raised this claim before the PC8urt, and it was denied as follows:

The Prosecutor’s first plea offer to kaesn Camel waa plea to first
degree murder ammended to second degree manslaughter N.J.S.A.
2C:114(B)(1) and 8d degree unlawful possession of a weapon
N.J.S.A. 2C:3A. At time of sentencing the state agreed to
recommend a prison sentence of 7 years with 85% parole
ineligibility pursuant to the Ndcarly Release Act and the Graves
Act. (Defense Brief page 2).

In the Pretrial Memorandum the section provided for the
memorialization of the plea offer and sentemeeommendations
reads “18 years pursuant to NERA.” The Pre Trial Memorandum
also readshat defense was asserting “No Special Defense.” (DB
1).

36



Case 2:17-cv-05298-JMV Document 25 Filed 10/13/20 Page 37 of 52 PagelD: 1365

Defendant rejected the plea offer as evidenced by his signature on
the Pre Trial Memorandum at the time of the plea cut off

Defendant’dsic] that he was unaware of his exposure at the dime

the plea, and that defense counsel did not communicate the plea

offer(s) are beliel by defendant’s signature on the pretrial

memorandum.... The Court finds no substantive evidence that the

trial defense counsel withheld any plea offers from the defendant.
(D.E.No. 17-16 at 14 (emphasis addgd).

The Appellate Division affirmed the PCR Court’s denial, statirag “[b]Jased on the facts
as[PCR Judge Verna G. Leatfgund them, we agree that defendant’s trial counsel did not render
ineffective assistance. Rather, he communicated the State’s plea offers tcauliefand he
engaged in reasonable trial strategy in deciding not to call Kelly as a witG@asse] 2016WL
5417412 at *2.

Ineffective assistance of counsel claims arising out of the plea procesamed under
the Stricklandstandard.SeeHill v. Lockhart 474 U.S. 52 (1985). Claims of ineffective assistance
of counsel in the context of a defendapeceng a plea offer are considered under the standard set
in Lafler v. Cooper566 U.S. 156 (2012). THaupremeCourt inLafler considered the claims of
a petitioner who was allegedly advised by trial counsel to reject the plea offer dragbe
likelihood of his acquittal at trialld. at 163. As with all ineffective assistance of counsel claims,
the petitioner is required to show that counsel’'s performance was defiogmirejudicial. See
Strickland 466 U.S. at 687. The petitioner’s showing ttia@ outcome of the plea process would
have been different with competent advice” is dipositive in establishingkland’s prejudice
requirement.Lafler, 566 U.S. at 163"Knowledge of the comparative sentence exposure between

standing trial and accepg a plea offer will often be crucial to the decision whether to plead

guilty.” United States v. Da@69 F.2d 39, 43 (3d Cir. 1992).
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At Petitioner’s PCR evidentiary hearing, tienied havinknowledge of ay plea offers
extended to his attorney, other than an eighteam-sentence, which he denie®.K. No. 18419
at 81) He tesified having never seen what was identified as “defense exhibit nurilveni2h
was described as “a plea offer from the Statéd” gt 82)° Petitioner &so testified thatlthough
he did not shoot any of the three victims, he would have accepted a plea bargain fory@aeven
prison sentence had his trial attorney presented it to Hamat@4-96)

His trial attorney also testified about thkea negotiations as follows:

Q. Were there any plea offers in this case?

A. In homicide cases, in Essex, you know, it's for the Defense to
approach the Prosecutor about a plea. | think that's our more recent

policy.

At that time | think it was ongog discussion about plea. | think on
paper the numbers hovered somewhere between 20 and 18. |
remember 20. It may have been as low as 18 at some point but as
the trial got upon us, the numbers went to as low as 5 and then
incrementally rose as | guess the State felt their case got better and
the Defense case looked worse.

| know at some point there was a discussion when the number was
5 and then | know there was some discussion when the number was
7.

| think at some point | was fighting and at thmdint the State
withdrew any offer because I think these discussions went from the
outset of the casepklieve, on and through deliberations.

MR. TORAYA: Can | approach the witness, please?

Q. I'am showing you D-1, D-2. Do you recognize that?

A. Yes.

Q. You recognize that?

3 Petitioner testified ahe PCR hearing that he did not learn of the document’s existence until
after he was convicted D(E. No. 18-19 at 97.)
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A. lrecognize it.

Q. Canyou tell us what D-1 is?

A. D-1is a plea cutoff form. Client determines that he wants to go
to trial, it's where he’s advised of what the maximum penalties are
for the crimes that he is charged with if convicted after trial, the
extent to whether he’s Extended Term or not, the extent to which
presumptive prison time applies to the various counts, parole
ineligibility applied and some other information about his
background and the extent to which any sentence or plea would
affect any open charges. What the plea offer aras just some
other minutia with regard to unfinished discovery and whether he
was advsed of his right to be here or not.

Q. What was the plea offer?

A. The offer on the plea cutoff date for the date this document was
filed which was May 8, 2008, 18 years pursuant to N.E.R.A.

Q. Is that your writing on that document | assume?

A. | see my signature on the last page. | recognize my handwriting
throughout.

Q. Filled out pretrial memo?

That'’s correct.

Before filling that out, you went over it with Mr. Camel?
Yes.

He signed, right?

Yes. It appears to be his signature here.

o >» 0 » 0 »

So after that date you were given another plea by the State; Is
at correct?

0

t
A. After that date discussions went on and on and we discussed
many numbers. |indicated a 5 was discussed and a 7 was discussed.
| think we went from 18 to 15 to 10, down to 5 and then back up.

Q. Do you remember if any of those discussions were memorialized
in writing?

39



Case 2:17-cv-05298-JMV  Document 25 Filed 10/13/20 Page 40 of 52 PagelD: 1368

A. | am sure some of them were.

Q. D-2in front of you. You recognize that document?

A. D-2? | reognize it.

Q. Irecognize it.

A. D-2 appears to be a Plea Request to Recommend Disposition
dated the & of December, at least was signed tfe@BDecember,

9" of January 2008,™of SeptembeR008.

So that was after the Pretrial memo, aftee pleacutoff?

That'’s correct.

And what was that offer?

That offer at that time was 7 years pursuant to N.E.R.A.

Was that communicated to the defendant?

> 0 » 0 » 0O

. All plea offers that were made by thet8taere communicated

to the defendant.

o

Q. Did you even do that in writing?

A. Did I do it in writing? We have oral conversation. “The State
is making a recommendation of 5 years. Are you interestéd®

is the Prosecutor will get an offer from his Supervisor. If you are
not interested - you know it's just talk, you express a number and
it's just talk, “Are youinterested?” “No, | am not.That's some of
the many discussions we've had regarding plea offers.

Q. You didn’t have the defendant sign anything?

A. No, that’s not necessarily my protocol.

Q. Why isn't that your protocol?

A. | feel | have an open relationship with my client. We speak, |
tell him the offer. It's not a secret.oFsome reason | kind of feel
but it's just my protocol.

Q. The pretrial memorial is done on the record? The plea cutoff?
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A. That would be done on the record.

Q. The defendant signs that?

A. That'’s correct.

Q. Okay, but you didn’t think it was important in this case to put
anything in writing or memorialize anything from the defendant that

he was not offered 7 years, correct?

A. | didn’t think it was important, no, | didn% - won’t say that |
didn’t think it was important.

(D.E.No. 18-19 at 21-2femphases addel)

Petitioner argues that he was unaware of his “penal consequences” had he been convicted
at trial, however the record reflects that his trial attorney went avetea cutoff” form that
discussed his sentence exposure, incluthegotentialmaximum sergnce. D.E.No. 1819 at
22) At the evidentiary hearing, Petitioner did not deny that he signed that particular document
(Id. at 81) To the extent that Petitioner appears to be arguing that his trial attorneyoeveyed
the severyear pleaoffer, the state court’s decision was not an unreasonable application of the
facts nor was it contrary to clearly established federal l&twvthe PCR hearingrial counsel
testified that several plea offers were discussed with Petitioner but Petdimserto stand trial.

As a result, the state court found that trial counsel did relay all plea toffieis client and rejected
Petitioner’s ineffective assistance claimConsequently, he has not made out a meritorious
ineffective assistance clainAccordingly, this claimis denied.

4. Ineffective Assistance of Counsel for Failingo Object to Sheldon Oaks

Testifying While Wearing Prison-Issued Attire, Handcuffs, and Leg
Restraints

Petitioner submits that his counsel was ineffective for failing to object to state syitnes

Sheldon Oakdestifying in prisorissued garbhandcuffs,and leg restraints.D(E. No. 1 at 15
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While Petitioner raised this claim in higtial PCR filing ©.E. No. 1745 at 4), it does not appear
to have been addressed in the court’s opini@.E. No. 17-16.) Petitionerdid notappeal the
issue to the Appellate Divisigoimowever Nonetheless, this Court will review the merits of the
claimde novao*

As previously discussed in this Court’'s analysis of Petitioner’s similar triat eotor
claim, see supraSection IV, A 6 Oaks attire and restraints did not implicate Petitioner’s
constitutional rights. As the Appellate Division pointed out when dgriyetitioner’s related trial
court-error claim, “in crosexamining Oaksnd in his summation, defense counsel made strategic
use of Oaks status as a convicted criminal allegedly offered leniency, tachrtheacredibility of
his prior statements identifyjg defendant as the shooterSee Camel2012 WL 996606 at *8.
Counsel’sstrategic decisiowas not unreasonable. Petitioner has not demonstrated how counsel’s
performance was deficient. Therefore, this claim is denied.

5. Ineffective Assistance of Counsel forFailing to Consent to the Trial
Court’s Offer to Provide a Jury Instruction on Why a Witness was Seated

Pettioner next claims that his counsel was ineffective for not accepting the tuidisco
offer to provide a jury instruction as to why a state witness, Sheldon Oaks, wdy akated in
the witness stand prior to the jury’s entering the courtrodmE.(No. 1 at 15 While Petitioner
raised this claim in his PCR filindp(E. No. 1715 at 4), it does not appear to have been addressed
in thePCRcourt’s opinion. D.E.No. 1716.) However,Petitionerdid not appeal the issue to the
Appellate Division. Nonetheless, this Court will review the merits of the cldennovo

Respondents assert that counsel may have declined the instruction “becausthtweuindercut

4 On direct appeal, Petitioner unsuccessfully raised a trial court errar blecause Oaks was
allowed to testify in prison garb and arm and leg restralitsvever, that claim was not raised in
the context of ineffective assistanc@ee Camel012 WL 996606 at *8.
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counsel’s strategic decision to use Oaks’ status as a convicted criminaedigmifered lenience
to impeach Oaks’ credibility.” (D.E. No. 17 at 62.)
At Petitioner’s trial, Oaksvas already seatédl the witness stand before the juryenetered

the courtroom from a lunch recesD.E. No. 182 at 108) After Mr. Oaks was excused as a
witness, the trial court inquireaf whether counsel wanted any special instructions in light of Mr.
Oaks’ being seated at the witness stand before the jury ent&&d .NO. 18-3 at 98)

THE COURT: The record will reflect that Mr. Oalssas on the

stand when the jury came out, and | have just indicated, he was on

the stand when they left.

Are there any special instructions that either side would like me to

give concerning his being on the stand when they came in or on the

stand when he left as opposed to why he didn’t walk in and out in

their presence as most witnesses do?

The State?

MR. DIRKIN: No, Your Honor.

THE COURT: Mr. Kinsale?

MR. KINSALE; No, your Honor.

THE COURT: Do you agree, Mr. Camel?

THE DEFENDANT: Yes.

THE CQURT: Thank you.
(1d.)

Here, Petitioner has not provided any arguments to support how the outcome of his trial

would been different had counsedquestedthe trial court to provide the instructionAs

Respondents point out, the defense was not interested in keeping Oaks’ status as a convicted

criminal from the jury.Petitioner's counsel made a strategic decision that was not unreasonable.
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Petitioner had not demonstrated ineffective assistance on this pbiverefore, this claim is
denied.
6. Ineffective Assistance of Counsel foasto Dr. Perez’sTestimony
Petitioner next claims that his counsel was ineffediiwdailing to object to Dr. Perez’s
testimony where she referencaglother medical examiner’s autopsy re@stwell as for failing
to crossexaminer Dr. Perez.D(E. No. 1 at 15 While Petitioner raised this claim in histial
PCR filing ©.E.No. 1#15 at 4), it does not appear to have been addressed in the court’s opinion.
(D.E. No. 17#16) However, Petitionerdid not appeal the issue to the Appellate Division.
Nonetheless, this Court will review the merits of the cldamovo®
The Cout previously discussednd rejectedPetitioner’s similarclaim as to the hearsay
issue As to Petitioner's argument that counsel should have @wamined Dr. Perezhe
Appellate Division pointed out when denying Petitioner’s related trial ayont-clain:
Defense counsel did not even cresamine Dr. Perez, and with
good reason. There was no genuine issue at this trial about the cause
of Mumford’s death. The police found his ka#riddled body lying
in the courtyard, soon after the shooting incident that was described
by eyewitnesses OaksidiFisher. No one, including the defense,
argued that his death was not a homicide. The issue in this case was
the identity of the killer.
See CameR012 WL 996606 at *7.
Petitioner has natemonstrated how counsel’s failure to object to Dr. Perez’s testiorony
his counsel’s decision not to cressamine her affected the outcome of the trial and he therefore

failed to show prejudiceAs the Appellate Division note, Mumford’s homicide was not contested.

Accordingly, this claim isdenied.

5 On direct appeal, Petitioner unsuccessfully argued that Dr. Perez’s testmmoyperly relied
on inadmissible hearsay asdo. Mambo’s report.See CameR012 WL 996606 at? However,
that claim was not raisad the context of ineffective assistance.
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7. Ineffective Assistance of Counsel for Failure to Challenge the Trial Coug
Rechargeon Attempted Murder and Aggravated Manslaughter

Petitionernextargues thatounsel was ineffective for failing wbject to the trial court’s
“extensive recharge” on the elements of attempted murder and aggravated maarsldDght
No. 1 at 15 While Petitioner raised this claim in hrstial PCR filing O.E. No. 1715 at 4), it
does not appear to have been addressed in the court’'s opimdoB. Np. 1716) However,
Petitionerdid not appeal the issue to the Appellate Division. Nonetheless, this Court will review
the merits of the clairde novo.

During deliberations, the jury sent a note asking for an explanation of the crimes of
attempted murder and aggravated manslaughtBrE. No. 1815 at 4) After providing the
instructionsfor both offenses, the trial judge asked the parties whether they objected to the
instructions as providedld( at 19) Both attorneys answered that they did ndd.) (

To show that a jury instruction violated due process, Petitioner must show “both that the
instruction was ambiguous and that there was a reasonable likelihood that the jury taaplie
instruction in a way that relieved the State of its burden of proving every eleméet afirhe
beyond a reasonable doubtWaddington v. Sarausa®55 U.S. 179, 1901 (2009) (internal
citation and quotation marks omitted). The instruction “must be considered in the context of the
instructions as a whole and the trial recordl.” at 191 (internal citation and quotation marks
omitted). Moreover,it is not enough that there is some slight possibility that the jury misapplied
the instruction, the pertinent question is whether the ailing instruction by itseifested the
entire trial that the resulting conviction violates due procekk.(internal citation and quotation
marks omitted). “In other words, the inquiry requires careful consideratiorciofteal's unique

facts, the narratives presented by the parties, the arguments counsel deliverga oostbefore
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they retired to deliberate, and the charge as a whalélliams v. Beard637 F.3d 195, 223 (3d
Cir. 2011) (citingWwaddington555 U.S. 179).

Here, Petitioner just describes theimstruction as “extensive.” However, the trial court
articulated that it “reread [] the entire charges as requeskatitioner has not demonstrated how
he was prejudiced by counsel not objectindhiottialcourt answering a jury note about an offense
by rereading the instructits related tahe offense. Petitioner has not pointed to any error
contained in the rnstruction. Petitioner has natemonstrated prejudicéccordingly, this claim
is denied.

8. Ineffective Assistancdor Failing to Call Alibi Witnesses

Lastly, Petitioner claims that his counsals ineffective for failing tinterview and ocall
several alibi witnesses including: Damarco, Lakeesha Kelly, Adam HartdrkKevin Villa. (D.E.

No. lat15.) While Petitioner raised this claim before the PCR Court, he only appealed the clai
relating to Lakeesha Kelly.See Camel2016 WL5417412 at *1. Therefore, this Court will
review the claims as it relates to the balance of the individialspvo

Petitioner submits that his girlfriend at the time of the shooting, Lakeeshg Kletluld
have been called to testify as an alibi withess on Petitioner’'s betalE. No. 1 at 1516)
Petitioner does not support his argument with r@hgvantfacts but rather reuntsKelly and his
trial counsel’s testimony at the PCR evidentiary hearfid) The Court also addressed Ms. Kelly
above as to Petitioner’s claim concerning his counsel’s failure to investigate.

TheAppellate Division affirmed the PCR Court’s denial of tlaimas follows:

After holding an evidentiary hearing at which defendant, Kelly, and
defendant’s former trial counsel testified, Judge Verna G. Leath
rejected those claims. Based on the attorney’s testimony, the judge
found that . . that trial counsel had interviewed Kelly prior to the

trial, and had determined that there were significant weaknesses in
her proposed testimony and an alibi defense was unlikely to
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succeed. According to the attorney, Kelly claimed that one the day
of the killing, defendant came home from work before 5:00 p.m. and
stayechome all night thereafter. However, the attorney testified that
Kelly was not clear in her recollection of the time and was unable to
explain how she allegedly recalled defendant’s time of arrival on
that particular evening. Nor were Kelly or defendant able to
document the claim that defendant was actually employed in
November 2006. Judge Leath noted similar problems in Kelly’s
PCR hearing testimony. She found that trial counsel was not
ineffective in deciding not to call Kelly as a witness.

After reviewing the recordye find no basis to secoigliess Judge
Leath’s evaluation of witness credibility, and we conclude that her
decision is supported by substantial credible evidertgeee L.A.

supra, 433 N.J. Super. at 17. Based on the facts as she found them,
we agree that defendant’s trial counsel did not render ineffective
assistance. Rather, he communicated the State’'s plea offers to
defendant, and he engaged in reasonable trial stratedgciding

not to call Kelly as a witness.

See CameR016 WL 5417412 at *1-2.

Petitioner has nahownhow counsel’performance was deficient because offhikre
to cal Ms. Kelly, especially in light of his counsel’s stated rational for not calling her ad M
Kelly’s own testimony at the PCR evidentiary hearinfhe Court specificallynotesthe PCR
Court’s summary of the testimony with respect to the alibi withess claim

Lakisha Kelly testified at the evidentiary hearing. Kelly and Camel
arethe parents of four children. On November 29, 2006 she recalls
that Camel came home from work, ate dinner and played video
games with their children before going to bed. On cross
examination she faltered and was not definitive as to Camel’s time
of arrival. In addition, during the trial Ms. Kelly had been charged
with obstruction of justice for allegedly approaching a juror
protesting Camel's innocence, during a break in the trial
proceedings. She was not indicted on those charges. She insisted
that Gamel had been at work and that she been available to testify at
trial but was not asked to do so.

Sterling Kinsale, Esqg., Camel's trial attorney testified at the
evidentiary hearing. He indicated that calling Kelly as a witness
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during trial would be more problematic then [sic] helpful to the [sic]
Camel’'s case and he did not recommend moving forward with an
alibi by defense.

Kinsale reviewed the initial incident report on November 29, 2006
and noted that the Camel was not arrested until four months later.
He indicated that the passage of time influenced his decision to not
allow Kelly to testify in addition to her inability to recall specifically
the events of the day in November.
Camel testified at the evidentiary hearing. Camel indicated that he
told his trial attorney that his boss and Kelly could testify to his
whereabouts during thaight of the incident. Camel testified that
his attorney believed that he did not punch a time card at work and
Ms. Kelly had a bias to possibly lie for him, they were not good
witnesses on his behalf.
(D.E.No. 18-19 at 10-1).
Petitioner’s counsel's PCR testimony reflects a reasonable, stratagsion not to call
Kelly. In light of the record, the state court’s decision was not an unreasonabletappttthe
facts nor was it contrary to clearly established federal ksecordingly, this claim will be denied.
Petitionernext submits that his trial counsel was ineffective for failingrterview his
former supervisoDamarcoas a potential alibi withesgD.E.No. 1 at 15 The instant petition
does not indicatevhat Damarco’sestimony would have entailed. However, a review of the state
court record reveals that Petitioner’s superyisarthe day that the shooting occurregs named
Damarco (D.E.No. 17-15at4.)
At Petitioner’s PCR evidentiary hearing, Petitioner testified about his discsisgitnhis
trial counsel regarding calling his supervisor as a witness.

Q. What did you talk about regarding your boss?

A. | told him my boss could verify | got off work at four o’clock.
He told me being though | don’t punch a time card it was no good,
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no use to call my boss because | didn’t punch in and out on a
clock.

| told him that | didn’t punch in and out and he said my boss was
useless.

(D.E.No. 18-19 at 75.) &itioner also testified that he travelled approximately thirty minutes by
bus from his place of employment to his home that eveniagat(77)

Notwithstanding Petitioner’s insistence that his supervisor could have provided for his
whereabouts shortly before the shooting occurred, Petitioner has not produced any exadence f
Damarco indicating the same. Damarco, for example, did not testify or even subffitteasit a
at the PCR hearing reflecting that he (Damarco) was an alibi witness. origgthias not
demonstrated that counsel was ineffective. Accordjrglg claim will bedenied.

Petitioner next submits his trial counsel was ineffectorefailing to interview or call
“Adam Horton and/or parole officer Kevin Villas potential alibi withesses.D(E. No. 1 at 15.
Petitioner does not provide any facts about who Adam Horton was or how either ef thes
individuals’ testimony may have impacted his defehiseeeHabeas Rule 2(c)(2), (providing that
a habeas petitioner must “state the facts supporting each groukatdyrdingly, this claim will
be denied.

9. Trial Counsel Was Ineffective for Failing to CrossExamine Detective
Vincent Vitiello

Petitioner next submitthat his trial counsel was ineffective for failing to cressamine

Detective Vincent Vitiello. D.E. No. 1 at 15 While this claim was considered and denied by

¢ Although Petitioner raised the claim before the PCR Courdjd not consider the claim.
Petitioner’s state court filings do not provide any additional information about ititigeluals’
identities or thewbstance of their potential testimony.
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the PCR Cour(D.E. No. 17%16), Petitionerdid notappeal the issue to the Appellate Division.
Nonetheless, this Court will review the merits of the cldamovo.

Detective Vitiello testified at Petitioner’s pteal Gross hearing The state moved for the
hearng once they determined that state witness, Sheldon Oaks, would be recanting his prior
statement to the police(D.E. No. 182 at 5) Detective Vitiello testified that he took an audio
statement of Oaks shortly after the November 2006 shooting in questibat §2) After the
prosecutoconducted his direct examination of Detective Vitiello, the defense asked tveirigil

Q. Officer, were you aware of Mr. Oaks’ criminal background at
this point?

A. |l am sure that | did - - before speaking to him, | did check his
criminal background, yes.

(Id. at 64)
At Petitioner's PCR evidentiary hearingial counsel was asked about why he conducted
such a limited crosexamination of Detective Vitiello.

Q. I am sorry, my question is why didn’t you cross examine either
of these two witnesses? That's my question.

A. At theGrosshearing?
Q. Yeah. At thé&rosshearing.

A. The witnesses had indicatedl think if | recall correctly, |
reviewed the transcript, | think it was already established that the
witness had said enough in portions of the testimony that | felt that
those statements were going to come in.

In my usual practice if | am going to be subjected to especially
officers at trial that | am not necessarily familiar with, | don’t like
to, you know, expose myself so much so iGm@sshearing in a
hearing that | feel | am going to loose [sic] any way.

”Under New Jersey law, a hearing is required to deterthmeeliability of a witness’s prior
inconsistent out-otourt statementState v. Grossl21 N.J. 1 (1990).
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| felt those statements were going to come in. | felt it's a pro forma
kind of motion that we do as defense attorneys where once the
witness who we have no control over acknowledges this statement
in a form, that it's pretty much going to come in. | gadck and |
wait to see what other angles | can use to my advantage at trial rather
than extensive cross examination on an officer who may not be
familiar with me and heredsic] sometimes you loogsic] in some
instances the element of surprise of saitack at trial.

(D.E.No. 18-19 at 33-34.)

Petitioner has not shown hawal counsel's performance was deficient jostause he
thoughttrial counselcould have conducted a more rigorous ci@samination of Dedctive
Vitiello. Mr. Kinsale’s testimony was that he strategically limited his examination atetagir
hearingso as to not to limit the effectiveneskhis trial crossexamination of the same witness.
Petitioner has not demonstrated how counsel was ineffective for employing tluslpasirategy.
Accordingly, this claims denied.

10. Ineffective Assistance of Counsel for Waiving Petitioner’s Right to &
Presentat All Stages of the Trial

Petitioner lastly claims that his trial counsel was ineffective for failing to ertssre
presence at all stages of the tridD.E. No. 1 at 15 While Petitioner raised this claim in his PCR
filing (D.E.No. 1715 at 4), it does not appear to have been addressed in the court’s ofnian. (
No. 1716.) Nor did Petitioner appeal the istoehe Appellate Division. Nonetheless, this Court
will review the merits of the clairde novo.

At Petitioner's PCR evidentiary hearing, trial counsel was asked about his deoision t
waive Petitioner’'s presence during portions of the tri@.E. No. 1819 at 45 Mr. Kinsale
testified that he did not recall any portion of the trial where Petitioner was nenpifes the
proceedings. Id.) Upon review of the trial record, this Court did not observeRle#tioner was

excluded from any of the trial proceedings. Petitioner’s ctaahhe was not present for portions
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of the trialis belied by the recordnd thereforéisineffective assistance claifails on this ground.
Petitioner’s claim islenied.
V. CERTIFICATE OF APPEALABILITY
This Court must determine whether Petitioner is entitled to a certificate of dppaila
this matter. SeeThird Circuit Local Appellate Rule 22.1The Court will issue a certificate of
appealability if the petitioner “has made a substantial showing of the denial of d@utiomst
right.” 28 U.S.C. § 2253(c)(2). Based on the foregoing analysis, Petitioner has not made a
substantial showing of daliof a constitutional right, and this Court will not issue a certifiohte
appealability.
V. CONCLUSION
For the reasons discussed abdvetitioner'shabeas petition is denied. An appropriate

Orderaccompanies this Opinion.

] N\ N — o~
Dated October 13, 2020 O\ O QN va\v e
JOHN MICHAEL VAZQUEZ()
United States District Judge
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