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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

KARIM  ARZADI, JOWORISAK &
ASSOCIATES, LLC, flk/la ARZADI Civil Action No. 2:17€V-5470SDW-CLW

JOWORISAK & ASSOCIATES and LAW
OFFICES OF KARIM ARZADI,

Plaintiffs, OPINION

V.

EVANSTON INSURANCE COMPANY and|  Eepryary7, 2018
ABC INSURANCE COMPANY, 110,

Defendant.

WIGENTON, District Judge.

Before this Courtis DefendantEvanston Insurance CompamyMotion for Partial
Summary Judgmerdnd PlaintiffsKarim Arzadi, Joworisak & Associates, LLC, f/k/a Arzadi,
Joworisak & Associates, andhe Law Offices of KarimArzadis CrossMotion for Partial
Summary Judgment pursuant to Federal Rule of Civil Procé&dur&his Court has jurisdiction
over this action pursuant to 28 U.S§1332 Venue is proper pursuant to 28 U.S.C. 8§ 13Pis
motion is decided without oral argument pursuant to Federal Rule of Civil Procedure 78.

For the reasonstatedbelow, this Court GRANTS Plaintiffs’ Motion and DENIES
Defendant’s Motion.

l. BACKGROUND AND PROCEDURAL HISTORY
The material facts of this case are not in disp&eintiff, Karim Arzadi (“Arzadi”), is an

attorneylicensed to practice ithe State oNew Jerseywho maintains an office in Perth Amboy,
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New Jersey To cover potential liability arising froris practice, Arzadsecureda Professional
Insurancetiability Policy Number LA808257 (the “Policy®from Defendant Evanston Insurance
Company (“Defendant” or “Evanston®) The Policyis a duty to defend poliogn aclaimsmade
basisfor the period of May 23, 2016 to May 23, 201.7.

On or about January 3, 2017, Plaintiffs Arzadi and Joworisak & Associates, LLC were
named as partgefendants illIstate of New Jersey, et al., valdly, et al. Docket No.: OCN-L-
19-17 (“Allstate suit”). Plaintiffs are alleged to have “engaged in a continuing fraudulent scheme
that is designetb defraud the Allstate Plaintiffs . . . by inducing the payment of[p#Fsonal
injury protection] healthcare benefits . . . pursuant to an unlawful practice .(Allstate suit
677.) On or about March 9, 201Arzadi submitted a claim to Evanston seeking a defense and
indemnification in the Allstate syipursuant to th@olicy’s reporting requirement(Affidavit of
Philip Nettl dated Oct. 20, 2017 (“Netiff.”), ECF No. 14-5, 1 1Ex. J.)

OnJune 20, 2017, Plaintiffs instituted this action in the Superior Court of New Jersey, Law
Division, Middlesex County, Docket No.: MHD-003703-17 seeking a declaratory judgment that
Evanston has a duty to defend or indemnify Plaintiffs in thetatssuit. (Nettl Afff 3,Ex A.)

On June 30, 2017or the first time,Evanston’s counsel issued a letter to Plaintiféxlaiming
coveragan the Allstate suit because Plaintiffs are alleged telengaged in fraudulent conduct

which “does not fall under the Policy’s definition of Professional Legal Servieasl because

1 Arzadi was the principal of Plaintiffaw Offices of Karim Arzadi Plaintiff Joworisak &
Associates, LLC, was a professional limited liability company, foryngdown as Arzadi,
Joworisak & Associates.

2 ECF No. 15-4 1 9, Ex 8.

3 Defendant Markel Corporatiomas initially a party to this action, butas dismissed from this

suit by Stipulation and Order on September 25, 2017. (ECF No. 13.)

4 The Policy provides liability coverage on a claims made basis in the amount of $3,000,000.00
for each claim and $3,000,000.00 in the aggregate, subject to a $25,000.00 deductible for each
claim. (Complaint § 4, ECF No. 1-1.)



“the Claim is not made against them in their insured capacity.” (N#tti/,Ex. Cat 9.) On
July 26, 2017Defendantemoved the case to this Court. (ECF No. 1.) On October 20, 2017, the
parties filed Cros$/otions for Partial Summary Judgmem the duty to cefendissue (ECF.
Nos 14-15)°
Il. LEGAL STANDARD

Summarnyjudgment is appropriate “if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” .Féd. R.
56(a). The “mere existence of some alleged factual dispute between tbs waltmot defeat an
otherwise properly supported motion for summary judgment; the requirement iseitgabé no
genuine issue ahaterialfact.” Anderson v. Liberty Lobby, In&77 U.S. 242, 247-48 (1986).

The moving party must show that if the evidentiary material of record were reduced t
admissible evidence in court, it would be insufficient to permit the nonmoving partyryoitsar
burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 3223 (1986). Once the moving party
meets its initial burden, the burden then shifts to the nonmovant who must set forth fpasific
showing a genuine issue for trigbhields v. Zuccarink54 F.3d 476, 481 (3d Cir. 2001lf. the
nonmoving party “fails to make a showing sufficient to establish the exist@nae element
essential to that party’s case, and on which . . . [it has] the burden of proof,” then the mdying par
is entitled to judgment as a matter of la@elotex Corp.477 U.S. at 322-23.

“In considering a motion for summapydgment, a district court may not make credibility

determinations or engage in any weighing of the evidence; instead, thmovorg party’s

® The parties filed oppositions on November 10, 2017, and replies on December 1, 2017. (ECF
Nos. 16-17, 20-21.) Due to a submission err@feddant refiledts Reply Brief orDecember 4
2017. (ECF No. 22.)



evidence ‘is to be believed and all justifiable inferences are to be drawsfavor.”” Marino v.
Indus. Crating Cq.358 F.3d 241, 247 (3d Cir. 2004) (quotikgderson477 U.S. at 255).

This governing standard does not changemthe parties file crosaotions for summary
judgment. Hartford Cas. Ins. Co. v. Peerless Ins. CHo. 106235 2016 U.S. Dist. LEXIS
136491, at*14 (D.N.J. Sept. 30, 2016).Indeed, “[the court must consider the motions
independently, and view the evidence on each motion in the light most favorable to the party
opposing the motion.’Clevenger v. First Option Health Plan of N.208 F. Supp. 2d 463, 468
69 (D.N.J. 2002jcitations omitted}

1. DISCUSSION

An insurance policy is a form of contraatdits interpretation is a question of law for the
court. Papalia 2017 U.S. Dist. LEXIS 12152@t *17; Sierfeld v. Sierfeld97 A.2d 10281.J.
App. Div. 2010) (noting that interpretation of insurance contract is question af THve) insured
has the burdent6 demonstrate that the claim at issue is witheascope of the policy.Papalia
2017 U.S. Dist. LEXIS 12152@f *17(citing Polarome Int'l, Inc. v. Greenwich Ins. G861 A.2d
29, 49(N.J.App. Div. 2008). In the first instancahe court interprets the language of an insurance
policy accoding to its plain and ordinary meaningd. (citing Memorial Props., LLC v. Zurich
Am. Ins. Cq.46 A.3d 525, 52%N.J.2012). Any ambiguity in atermof the policyis resolved in
favor of the insured. Memorial Props., LLC46 A.3d at 525;seealso Butler v. Bonner &
Barnewall, Inc, 267 A.2d 527, 53EN.J.1970) ( As to insurance contractpecifically,the general

rule of construction [is] that if the controllingnguage of a policy will support two meanings, one

® Becausehis actionis based on diversity jurisdiction, this Court will apply the substantive laws
of the forum stateNew Jersey Papalia v. Arch Ins. CoNo. 152856, 2017 U.S. Dist. LEXIS
121520, at *16 (D.N.J. Aug. 1, 2017)Yhe Partiedo not disputehat New Jersey law should
apply. (ECF Nos. 14-3 at 1-2; 15-2 at 10 n.3.)
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favorable to the insurer arne other to the insured, the interpretation favoring coverage should
be applied.”)internal quotations omitted)

A. Duty to Defend

Where thansurance policy states a duty to defend, the “insurer is contractually obliged to
provide the insured with @efense against all actions covered by the insurance pjokdtyouzaid
v. Mansard Gardenassos,, LLC, 23 A.3d 338346(N.J. 2011).Thus, wen a complaint is filed
against the insured allegingpatentiallycovered claim, the insurer’s duty to defend is triggered.
Papalia 2017 U.S. Dist. LEXIS 121520, at *18. As the Third Circuit has noted,

The duty to defend remains with the insurer lutliie insurer can

confine the claim to a recovery that is not within the scope of the

policy. Moreover, if an insurer seeks to avoid its duty to defend

under the policy on the basis of an exclusion to that policy, the

insurer bears the burden to prove épplicability of that exclusion.
Clarendon Nat Ins. Co. v. PadgettNo. 06-6422007 U.S. Dist. LEXIS 987&t *6 (E.D. Pa.
Feb. 5, 2007) (quotinBacific Indem. Co. v. Linr¥66 F.2d 754, 760 (3d Cir. 1935)

As an initial matterthe parties doat dispute that the Policy islid andtheallegations
arising from the Allstate suiwerereceived duringhe Policy Period Additionally, this Court is
satisfied thaPlaintiffs complied withthe reportingrequiremenunder the Policypy submittinga
claim to Evanston on or about March 9, 20{Mettl Aff. § 13, Ex. J.)

1. Scope of Claim
In determining whether the Defendant has a duty to defend, this fistitonsiders

whether the fraudulent aduct alleged in the Allstate suit against Plaintiffs falls within the scope

of a covered Claim under the Policy. Under the Pobmfendanmust defendPlaintiffs against

" The Policy retroactively covefall prior acts. (Policy at 1 of 2.)Thus, ¢aims relating to events
that occurred before the Policy was entered are also cowechaling the allegations contained
in the Allstate suit



claims alleginga “Wrongful Act arising out ofProfessional Legal Servicés(Policy atl of 2.)
The Policy defines a “Wrongful Act” asfhyact . . . by the Insured in rendering Professional
Legal Services for others.(Policyat3 of 11) The Policy define®rofessionalLegal Services
as“services rendered by an Insured (1) as a lawyer . . . provided thaesucksare connected
with ard incidental to the Insured’s profession as a lawyer and are performed by drathdbe
the Named Insured or any Predecessor Firm’. Id.

Plaintiffs are named as defendants in eight of the sixteen counts in théefdlsta The
Allstate suitalleges inter alia, that Plaintiffs violatedSection 4(e) othe New Jersey Insurance
Fraud Prevention Action, N.Btat Ann. 8 17:33A1, et seq.(“IFPA”), by participating in a
“Kickback Scheme”while represenng clientsin personal injurymatters (Allstate suit § 498
Defendantargues that these allegations “serve merely as contextual background for the actual
claims at issug i.e. aninsurance fraud conspiracy, which does not qualify as a profeskgaél
service (ECF No. 152 at 6.) Defendant als@ontends that Plaintiffs should be barred from
coverage because the underlying claims in the Allstate suit do not allege thatf$Maere
negligentin providing legal servicesld. These arguments fail fdwo reasons.

First, the Allstate suitontainsallegationsthatArzadi advisedtlientshow toproceedwith
their personal injury claims, which falls squarely within Baicy’s definition of Professional
Legal Srvices. SeeNavigators Specialty Ins. Co. v. Scarinci & Hollenbeck, LNG. 09-4317,
2010 U.S. Dist. LEXIS 47124at *27-28 (D.N.J. May 12, 2010) (h determining whether
particular acts constitute professional servicks, Third Circuit has held thdahe important

guestion is simply whether a substantial nexus exists between the contextcintidiiact

8 The alleged kickback scheme was in the form of referral exchanges which involirgidf®la
referring personal injury clients to certain chiropractic clinics for treatrire exchange for a
reciprocal referral for representation in bringing a personal injamnc (Allstate suit I 142.)
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complained of occurred andetirofessional services sought(internal quotations omitted)The

acts complained et-advising hisclientsthat“they had valid bodily injury claims,” “encouraging
them to continue to undergo [unnecessary] treatment,” or medd@gals for treatmentare acts

that allegedly occurred in the contextAotzadi’s representation of hidients (See, e.gAllstate

suit f 693694, 739740, 809810.) There is clearly a substantial nexus between the
representation and the professional servicgslients soughtNavigators Specialty Ins. G010

U.S. Dist. LEXIS 47124at *28. ©hdeed, if Arzadi had not been acting as an attorney, he would
not have been able to commit the alleged fraudulent acts.

Secondjn interpreting the Policy according to fi&ain and ordinary meaning does not
limit coverageo negligent acts onlyindeedthelanguage is cleathe Policy provides that it will
coveranyact as long as it is connected to the Insured’s profession as a lawyer. rigydsugil
advice, a®\rzadi isalleged to have done, is certiginonnectedo his practice as a lawyeShapiro
v. Rinaldi No. A-1753414T4, 2016 N.J. Super. Unpub. LEXIS 586711 (N.J. App. Div. Mar.

18, 2016) (citing N.J. Comm. on Unauth. Pract. Op. 41 (Oct. 25, 2004hé€‘[gijactice ofaw
includes . . . the giving of legal advice with regard to any decurar matter). Therefore this
Court finds thathe allegationgontainedn the Allstate suigenerally fallwithin the scope of a
covered Claim under tHeolicy.

2. “Prior Knowledge” Condition

Notwithstanding theabove,this Court must also determinveéhetherPlaintiffs complied
with theconditions st forth in the Blicy, and whether there are any exclusions that bar coverage
Here, he Policy containg “prior knowledge” conditiorthat precludescoverage ifprior to the
effective date of taPolicy, May 23, 2016Plaintiffs hadknowledge of the Wrongful Actwhich

would lead a reasonable person in [Plaintiffs’] position to conclude that a Claim wagy.likel



(Policy atl of 11.) Defendant argues that Plaintiffad prior knowledgef the conductlleged
in the Allstate suit based two prior lawsuits however, these arguments act persuasive(ECF
No. 152 at 1718.) With respect to thérst suit, Allstate New Jersey Ins. Co. v. LajaRaintiffs
were not a party tthat litigation. 117 A.3d 122I1N\(J.2015); (ECF No. 18 at 1617.) Thus,
prior knowledge cannot be imputed to Plaintiffd/ith respect to the second lawsWityarez v.
Arzadi et al, that litigation was filed as awvrongful terminationsuit underthe Conscientious
Employee Protection Act (“CEPA”YECF No. 143 at 1819.) Because the underlying allegations
in the Alvarezsuit areconnected t@mpbyment related claims?laintiffs conceivably maynot
havehad prior knowledgéhat troseallegationsvere likely to form a basi®r theinsurance fraud
allegations contained in ti#dlstate suit. As such thisCourt findsthatPlaintiffsare not precluded
from coverage under the “prior knowledge” condition.

3. Policy Exclusions

Next, this Court considers whether Policy Exclusions A dvdf coverage The Policy

defines these exclusions as follows

A. any Claim based upon or arising out of a contract or agreement

for, or any other right relatin, payment of or division of any fees

or fee apportionment between the Insured and any lawyer . . .

F. any Claim based upon, arising out of, or in any way involving

any deliberately criminal, dishonest or fraudulext, error or

omission if a judgment or other final adjudication adverse to the

Insured establishes that the Insured committed a criminal, dishonest

or fraudulent act, error or omission pertaining to any Insured under

this policy shall not be imputed to yamther Insured under this

policy for the purpose of determining the applicability of this

exclusion.
(Policyat 3of 11.)

Defendant argues that under Exclusion A, Plaintiffs are barred from ceveeaguse the

Allstate suitincludesallegations related ta division of fees or fee apportionment arrangement.



(ECF No. 152 at 19.)However,Defendant has not presented amdenceo thisCourtto support
its assertion The Allstate suit contains allegations onlithout more Defendant has not met its
burden of “prov[ing] the applicability of th[isgxclusion” Padgett 2007 U.S. Dist. LEXIS 9878,
at*6 (quotingLinn, 766 F.2d at 760)Thereforethis Court finds that Exclusion A does not bar
Plaintiffs from coverage.

Defendantargues that under Exclusion Rhe Fraudulent Acts ExclusipnPlaintiffs are
barred from coveragbecause the Allstate suit alleges that Plaintiffs “committed intentional,
willful, dishonest and fraudulent acts.” (ECF No-2&t 20.) Whilat is truethat the Allstate suit
contains fraud allegations, Exclusiorofly bars coverage for frauduleactsif a final judgment
or adjudication is entered against Plaintifffhe Allstate suit is in the preliminary stages of
litigation and the underlying allegations have be¢nsubstantiated by any couithereforethis
Court finds that Exclusion F does not bar Plaintiffs from coverage.

B. Indemnity

“Unlike the duty to defend, which arises whenever the claims asserted by tad pauy
potentially come within the coveragé the policy, the duty to indemnify is triggered only when
the insured is determined to be laldbr damages within the polig/coveragé. Padgett 2007
U.S. Dist. LEXIS 9878, at *16quotingHome Ins. Co. v. Law Offices of Jonathan DeYoung, P.C.
107 F. Supp. 2d 647, 650 (E.D. Pa. 200@Because thAllstate suit is pending, this Court finds
that it is premature to make a determinatiorttanissue of whether indemnifican applies.

V. CONCLUSION

For the reasons set forth above, this C&RANTS Plaintiffs’ Motion for Summary
Judgement as to Defendant’s duty to defend BE(NIES Defendant’s MotionSummary
Judgment.An Order consistent with this Opinion follows.

s/ SusarD. Wigenton




SUSAN D.WIGENTON
UNITED STATES DISTRICT JUDGE

Orig: Clerk
cc: Hon. Cathy L. Waldor, U.S.M.J.
Parties
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