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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

KARIM ARZADI, et al, Civil Action No. 17-5470(SDW) (CLW)
Plaintiffs,

V. OPINION

EVANSTON INSURANCE COMPANY

Defendant Septembel3, 2020

WIGENTON, District Judge.

Before this Court iglaintiffs Karim Arzadi (“Arzadi”), Joworisak & Associates, LLC,
flk/a Arzadi, Joworisak& Associates, and the Law Offices of Karim ArZad("collectively,
“Plaintiffs”) Appeal of Magistrate Judge Cathy L. Waldor’s (“*Judge Waldor”) May 19, Régér
Opinion and OrdegrantingDefendant Evanston Insurance Company’s (“Evanston”) Motion to
Reopen this matter and to Compel Plaintiffedonply with this Court’s February 7, 2018 Order
and cooperate with Evanston’s handling of Plaintiftiefense in aeparatditigation. Having
corsidered the parties’ submissions and having reached its decision without oral argument
pursuant toFederal Rule of Civil Procedure (“Rule78, and for the reasons discussed below
Judge Waldor’s May 19, 2020 Letter Opinion and OrdBEYERSED in part andAFFIRM ED
in part.

l. BACKGROUND AND PROCEDURAL HISTORY !

Plaintiffs filed the instant action seeking a declaratory judgment that Evanstordbys a

I This Court assumes the parties’ familiarity with the factual backgroungmogdural history in this matter and
thus will summarize only those facts relevant to the instant appeal.
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to defend or indemnify Plaintiffs in an underlying lawsuit filed against Plasnijf Allstateof
New Jersey (“Allstatesuit’) under a Professional Insurance Liability Policy (the “Policy”) issued
by Evanstor? (D.E. 23 at 2.) Following an initial Rule 16 confererthe, parties werpermitted
to file preliminary crossmotions for partial summary judgmemn the duty to defend issuéSee
D.E. 8, 10.) On February 7, 2018, this Cogiranted Plaintiffs’partial motionfor summary
judgmentin part, holding that Evanston had a duty to defend Plaintifthe Allstatelawsuit.
(D.E. 23at 5-9) However, because the Allstate suit remained pending, the Court found it
premature to determine whether Plaintiffs were entitled to indemnificatidar the Policy. Id.
at 9) Evanston’s subsequent motion for reconsideratiahalternativeéequest for interlocutory
appeabf the February 7, 2018 Opinion and Ordeere deniedn April 10, 2018. (D.E. 33.)

On May 22, 2018Plaintiffs filed a motiorfor a protective order (D.E. 35.) Plaintiffs
sought a stay of proceedings, including discovery, as walldesermination that Arzadeed not
sit for anExamination Under Oath (“EUO®s required under the Policy’s cooperation provision
(D.E. 351.) On June 11, 2018, without further briefioga decisioron PlaintiffS motion, Judge
Waldor administratively terminated this action pending disposition of the Alistat. (D.E. 40.)

On December 31, 2019, Evanston moved to reopen this action and compel Plaintiffs’
cooperatiorunder the Policyith Evanston’s handling of Plaintiffs’ defense in the Allstate suit.

(D.E. 42.) Specifically, Evanston requestead order stating thafl) Plaintiffs mustcooperate by

2 There, Allstate alleged thatdtiffs engaged in a larggcale personal injury kickback scheme and unlawfully
recoupegersonalinjury protection benefits thereby defrauding Allstaf®.E. 23 at 2.)Becausdvanston disclaimed
coverage in the Allstate syit initially declined to participate in Plaintiffs’ defense of that action, promptieg th
instant lawsuit. $eed. at 2-3.)

3 The Policy’s “Assistance and Cooperation of the Insured” provisioriges that [t] he insured shall cooperate with
the Company and upatme Company’s request, the Insured shall: (1) submit to examination and intéxyie
representative of the Company; under oath if required . . . . The Insured shell éavperate with the Company and
do whatever is necessary to secure and effeatigimyof indemnity, contribution or apportionment which the Insured
may have.”(D.E. 427, Ex. E to Cert. of Christina R. Salem, Esg. (“Evanston Policy”) at 11.)

2



submiting to an EUOand either accept or reject Evanston’s July 9, 2018 offer to defend the
Allstate suif and (2) Evanston is not required to provide or reimbitatiffs defense fees
during the period of noncooperation. (D.E:2ZR) Although the Allstate suit remained pending
when Evanston filed its1otion toReopenCompe) the case settled prior to Judge Waldor's May
19, 2020 Letter Opinion and Order. (D.E. 55 an4.) Judge Waldoultimately reopened this
matter andbrderedhat(1) Arzadi must submit to an EUO; (2) Plaintiffs must cooperate under the
Policy; and (3) Plaintiffs are not entitled to defense costs during the period of noratmoger
(Id. at 5.) On June 3, 2020, Plaintiffs appekludge Waldor’s decisioh.(D.E. 56.)
I. STANDARD OF REVIEW

Magistrate judges may hear ndispositive motions under 28 U.S.C. 8§ 636(b)(1)(A) and
Rule 72(a). A district court may reverse a magistrate judge’s determination of-aispasitive
motion only where it is “clearly erroneous or contrary to law.” 28 U.S.C. § 636(b)(Dé&es
v. Liggett Grp. InG.975 F.2d 81, 83 (3d Cir. 1992A ruling is clealy erroneous “when although
there is evidence to support it, the reviewing court on the entire evidence ishetihevdefinite
and firm conviction that a mistake has been committddome Petroleum Ltd. v. Emp’rs Mut.
Liab. Ins. Co. of Wis131 F.R.D63, 65 (D.N.J. 1990) (quotirignited States v. U.S. Gypsum Co.
333 U.S. 364, 395 (1948)) (internal quotations omittéd)district judge’s simple disagreement
with the magistrate judge’s findings is insufficient to meet the clearly errorstandard D
review.” Andrews v. Goodyear Tire & Rubber Co., Int91 F.R.D. 59, 68 (D.N.J. 2000). An
order is contrary to law “when the magistrate judge has misinterpreted or magapplapplicable

law.” Doe v. Hartford Life & Accident Ins. G237 F.R.D. 545, 548 (D.N.J. 2006). This Court

4 Although the period of noncooperatimnot defined, Evanston suggests that continuing anghould cease when
Plaintiffs submit to an EUO and provide compliant legal bills for their defense c&@eDE. 57 at 29.)

5 Evanston filed an opposition on June 22, 2020, and Plaintiffs filed a reply on June 29,R2@&7( 58.)
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conducts ale novoreview of legal conclusionsCooper Hosp./Univ. Med. Ctr. v. Sullivab33
F.R.D. 119, 127 (D.N.J. 1998) (citations omitted).
II. DISCUSSION

It is well settled thain orderto disclaim coveragior Plaintiffs’ alleged failure “to comply

with [the Policy’s] ‘cooperation clause,” Evanston bears the burden to demongipageiable
prejudice See, e.gHaardt v. Farmers Mut. Fire Ins. Co. of Salem Coun#96 F.Supp. 804,
809 (D.N.J.1992) Solvents Recovery Serv. of New England v. Midland Ins.526.A.2d 1112,
1115 (N.J.App. Div. 1987). In evaluatingnalleged breaclfor noncooperation, courts consider
the insured’s good faith as a precondition to the appreciable prejudicédeNasi v. Lexington
Ins. Co, No. A-3206-08T3, 2010 WL 3075674, at *9 (N.J. Super. Ct. App. Div. July 23, 2010)
Appreciable prejudice is determined by examining two factdre first iswhether thensurance
carrier's ‘“substantial rights have been irretrievably 'fosas a result of the insured
noncooperation.Travelers Cas. & Sur. Co. v. Becton Dickinson &,0¥0. 144410, 2016 WL
3769747, at *4 (D.N.J. July 12, 201@uotingSagendord v. Selective Ins. Co. of A879 A.2d
709, 715(N.J. App.Div. 1996). The ®condis “the likelihood ofthe success of the insurer in
defendingthe underlying claims lodged against the instrdd. (citing Sagendord679 A.2d at
715. “The carrier can best demonstrate what action it would have taken that cannot now be
accomplished . .” Solvents526 A.2dat1115.

Here,Judge Waldor found that Plaintiffailed to cooperatander the Policypy delaying
an EUO and refusing to respond t&vanston’s offer of a defense as well as requests for
information (D.E. 55 at 34.) Judge Waldothenheld that while “Plaintiffs did not act in bad

faith,” Evanston was appreciably prejudiced because “it was deprived of simgoiey under

oath” from Arzadi. [d. at 4-5.) On appeaPlaintiffs argue tha (1) Judge Waldor’s findinghat



Plaintiffs failed to cooperataunder the Policy was baseless; (2) Judge Waldor’s conclusion that
Evanston suffered appreciable prejudiced was clearly erroneous; (3) Evansservatien of
rights(“ROR?”) letter was invid and untimely; and (4) Evanston waived its right to or is estopped
from an EUO, which is neither reasonable nor fair under the circumstarfbek. 562 at8—21.)
A. Plaintiffs’ Noncooperation

Here, Plaintiffs failed to cooperate under tiolicy by refusing to sit for an EUO
However, they did not act in bad faitithe Policy provides that Evanston’s requesttlhe
insured shall cooperate . [by] submit[ting]to examination and interview by a representative of
[Evanston] under odt if required” (Evanston Policy at 11 Plaintiffs never sat for an EUO; nor
weretheycompelled tdy court order.Rather Plaintiffs sought the court’s interventioegarding
thar obligationto sit for an EUQIn thar motion for a protective order(D.E. 35.) Because
Plaintiffs’ motion was never fully briefed or decidetbefore this case was administratively
terminategthey did not act in bad faith by maintaining their position on the E\$@e}.E. 40.)

Similarly, this Court finds no reason to disturb the finding that Plaintiffs failed to cooperate
by refusing to respond to Evanston’s July 9, 2@&&nse offer under ROR and byproviding
Evanston withincomplete informatiomegarding Plaintiffs’ defense in the Allstate sufgain,
Plaintiffs’ conduct éll short of bad faith. To be clear, this Court does not endorse dilatory or
evasive tactics. When viewedunder thetotality of circumstances however, Plaintiffs
communicéions with Evanston refledhar juxtapostion between settlement discussions in the

Allstate suit and thie cooperatiombligations under the Policy Thus,it was not clearly erroneous

6 Plaintiffs do not appeal the reopeniofthis case. (D.E. 58 at1 n.1.)

7 The Court notes that Evanston appeared to tolerate Plaindiffstion for over oneear after this case was
administratively terminatedndbefore filing its Motion to Reopen/CompelC@mpareD.E. 41 (June 11, 201&der
administratively terminating this actiprwith D.E. 42(December 31, 201Blotion to Reopen/Qumpe); seeD.E. 43
1, Ex. A to Cert. of Philip Nettl, Esqg. at 5 (stating, danuary 23, 201%hat Evanston would not participate in
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to find thatPlaintiffs failureto cooperate was undertaken without bad faith.
B. Evanstonis Appreciable Prejudice

In reviewing the relevant case law and facts, this Court finds that it was clearig@us
to conclude that Evanstamet its burden of appreciable prejudice because it was deprived of
Arzadi’'s EUO before the Allstate suit settledmportantly, Evanston does not claim that it
irretrievably lost the opportunity take Arzadi’'sEUO or that it is now precluded from discovering
facts that may weighgainstcoverage under the Policy. (D.E. 5@);DeMasi v. Lexington Ins.
Co., No. A-320608T3, 2010 WL 3075674, at *10 (N.J. Super. Ct. App. Div. July 23, 2010)
(finding prejudice because continued refusal to cooperate with the investigatiorintiffisla
financial condition caused defendant to “irretrievably lose’ the ability tooslescfacts that had
the clear potential of revealing fraud9ee Ania v. Allstate Ins. Cdl61 F.Supp. 2d 424, 428
(E.D. Pa. 2001jdismissing the argument that failure to appear for an E@riseprejudicial)

Nor does the Policy impose temporal constraints on when Evanston may request an EUO
(Evanston Policy at 11.In fact,Evanston expresses its continued desire to conduct Arzadi’'s EUO
as it relates tcndemnificationnotwithstanding the underlying settlement. (D.E. 57 at 30.)

In addition, Judge Waldor did not find thBvanstonwas appreciably prejudiced by
Plaintiffs’ refusal to accept or reject Evanston’s offer of defender does Evanston claim as
much. Rather, Evanstomaintainsthat Plaintiffs rejectedts defense offering irtheir brief
opposing Evanston’s dtion to ReopernCompel. (D.E. 57 at 28seeD.E. 43 at 11 (stating that
the defense offering “had been rejected”’Eyvanston argues that Plaintiffaltimate rejection
converts Evanston’duty to defend to a duty to reimburse defengsts only if Evanston is

obligated toindemnify Plaintiffsunder the Policy. (D.E. 56 at-230.) Irrespective of whether

settlement discussions until an EUO occurr&dE. 431, Exs. EG to Cert. of Philip Nettl, Esq. (requestingdates
from Plaintiffs’ counsebn the Allstate suit and settlement in March, Apiid Julyof 2019))

6



Plaintiffs accepted or rejectéde defense offebefore the Allstate suit settlemettteonly issue
remainingpostsettlement pertains iodemnification. $eeid.); seealsoSur. Mech. Servs., Inc.
v. Phoenix Ins. CoNo. 123242, 2014 WL 2921015, at *3 (D.N.J. June 27, 2@&#ing Burd v.
Sussex Mut. Ins. Co267 A.2d 7 (N.J.197D) Thus, there can be no appreciable prejutice
Evanston for its inability talefendthe Allstate suit befor& settled. Any dispute regarding
Plaintiffs’ alleged failure to provide information, including defense cosés, be addressed when
the indemnificationissueis decided Accordingly, because Evanston failed to demonstrate
appreciable prejudice, it cannot disclaim coverage for Plaintiffs’ noncooperationthadilicy.
C. Reservation of Rights

Next, infinding that Plaintiffs’ noncooperain encompassetheir failure to respond to
Evanston’s offer of a defense, Judge Waldor concluded that EvarBORsvas propebecause
the issue of indemnification remainafier this Court’s February 7, 2018 Order. (D.E. 55 at4 n.2
(citing Flomerfeltv. Cardiellg 997 A.2d 991(N.J.2010)andPassaic Valley Sewerage Coinsn
v. St. Paul Fire & Marine InsCo., 21 A.3d 1151(N.J. 2011))).Now, Plaintiffs contend that the
RORasserted in conjunction with Evanston’s defense oftes untimely and that the casated
by Judge Waldor are inapposite. (D.E. 56-2 at 11-13.)

BecausdPlaintiffs never argued that Evanston’s ROR was untimely before Judge Waldor,
this purported basisor invalidatingthe RORis not consideredn appeal Seeg e.g, Callas v.
Callas No. 14-7486, 2019 WL 449196, at *3 (D.N.J. Feb. 4, 2Qdifipng Lithuanian Commerce
Corp. v. Sara Lee Hosieryt77 F.R.D. 205, 211 (D.N.J. 1997 Plaintiffs attempt to cast doubt
on case law cited in support of Judge Waldor's conclusion also fails. First, thedxsay J
Supreme Courin Flomerfeltsquarely stated that an insurer ntéwposeto proceedunder a ROR

where a duty to defend exists but the dutyindemnify remains unsolveethe precise



circumstances in this matte@97 A.2dat 1006. Second, while Plaintiffs assert that the ROR in
Passaic Valleyvas issued before a lawsuit for coverage was lodDde. 562 at 11), the court
found that the insureacted appropriately in issuing multiple RORs, including two revised RORs
sentafter the declaratory judgment action was instituted. 21 AaBd162-63. Thus, Judge
Waldor’s conclusiomwith respect td&evanston’s ROR waseitherclearly erroneousor contrary
to law.
D. Arzadi’'s Examination Under Oath

Judge Waldor dismissed the theory that Evanstaived its right toan EUODby initially
disclaimng coveragen the Allstate suit (D.E. 55 at 3.) Plaintiffeaise the same arguments as to
waiver on appedo avoid Arzads EUO. (D.E. 562 at 13-18) This Court finds no reason to
disturb Judge Waldor’s conclusiand order.Plaintiffsremainadamant that the Februafy2018
Opinion found Evanstoim breachof the Policybecause ihaddisclaimed coveragentirely. (Id.
at 14.) This Courtreachecdo such conclusionThe issue before the Court was whether Evanston
had a duty to defend, not whether a breach occurfBcE. 23; D.E. 55 at 3.)importantly, as
Judge Waldor noted, Plaintiffs continue to admit that no direct case law texsipport their
waiver theory in this context. (D.E. 55 at 3; D.E-56@t 13 (“Plaintiffs are aware of no New
Jersey case concerning an insurer waiving its right to an EUO by disclaiming cdygrage

Finally, Plaintiffs’ attempt to evade an EUO on reasonable and faignesadssimilarly
fails. (D.E. 562 at 18-20.) Plaintiffs’ arguments against an EUCGaditioned on finding that
Evanston’snitial disclaimer of coverage and subseque@R wereinvalid. (See idat 1720)
For the reasonalready statedEvanston’s ROR was propafter this Court determined that the
Allstate suit triggered a duty to defend and reserveati®@ssue of indemnificationlt would defy

logic tofind that Evanstorhas a duty to defend amaoperlyreserved its rights as tability yet



precludean EUO to investigate thanderlyingclaimspursuant to the PolicySeege.g, Longobardi
v. Chubb Ins. Co. of New Jers&g2 A.2d 1257, 1262 (N.J. 1990).

Furthermore, e Allstate suisettlementoes not alter Plaintiffs’ obligation to cooperate
under the Policy See Am. Motorists Ins. Co. v. Begvdp. 931253, 1994 WL 597612, at *7
(E.D. Pa. Nov. 2, 1994Jinding defendants’ claim that “a settlement would have relieved them of
any further obligation to cooperate in the investigation [by submitting to an EUQ]. . . is an
unsupported conclusion of 18 see also Terra Nova Ins. Co. v. 900 Bar, 1887 F.2d 1213,
1227 (3d Cir. 1989)hypothesizinghat even if underlying state actoaettle, “the indemnity
qguestion will still require resolution”).Importantly, the Policy states that “upon [Evanston’s]
request” Plaintiffs shall cooperate by submitting to an EUO “for the purpose ofmilatey
coverage and investigating and/or defending any Claim .. ..” (Evanston Policy @ah&PRolicy
does not impose time constraints on when an EUO may be cond&ee.id), see also Am.
Motorists 1994 WL 597612, at *{hoting that defendants did not refer to gmoficy language to
support thenotion that an agent’s settlement “abrogate[d] the company’s right to a full
investigation of the log¥. In addition, now that the Allstate suit is resolved, Plaintiffs’ purported
concerns for delaying the EU&e abated (SeeD.E. 562 at 4(avoidingduplicative litigation
costs);D.E. 43 at 910 (eopardizing settlement discussions witlore discoverable materig)
Accordingly, this Court affirms Judge Waldor’s order requiring Arzadi to submit to an EUO
V. CONCLUSION

For the reasons set forth abof#aintiffs’ appeal ofludge Waldor's May 19, 2020 Letter

8 In American MotoristsPlaintiff insured defendants’ home which caught fire resulting in the lossuat.is1994 WL
597612, at1. The partieslisagred as to whether defendants were obligated to submit to an EUQhus, plaintiff
filed suit seeking a declaration that it would not be liable for defendantd)éassise they failed to complpderthe
policy. Id. In arguing that their default should have been set ad&lendantsisserted that the underlying claim had
settled before plaintiff requested an EUM. at *7.



Opinion and Order iREVERSED in part and AFFIRM ED in part. An appropriate order

follows.
/s/ Susan D. Wigenton
SUSAN D.WIGENTON, U.S.D.J.
Orig: Clerk
cC: Cathy L. Waldor, U.S.M.J.

Parties
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