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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CHARLES ZISA,

Plaintiff,
Civil Action No. 17-5551
V.

OPINION
JOHN HAVILAND, et al.,

Defendants

John Michael Vazquez, U.S.D.J.

Pending before the Court are five partial mos to dismiss Plaintiff's Second Amended
Complaint (“SAC”"). The five groups of Defendamtko have filed the motions are (1) Defendants
Eric Arosemowicz and Bergen County Sheriff's Officers (“BCSO”) John Does 2(2B. 137);

(2) Defendants City of Hackensack (“Hackacis’), Stephen Lolacono, and Thomas Padilla (D.E.
138); (3) Defendants John Haviland, Timothy Gom, and Zaida Molina, all of the Bergen County

Prosecutor’s Office (“BCPQO”) (the “Individu@CPO Defendants”) (D.E. 139); (4) Defendants

Laura Campos and Anthony Ferraioli (D.E. 140)¢ (5) Defendant Joseph Al-Ayoubi (D.E. 141).

Plaintiff filed a single consolidated brief in opjitaa, D.E. 164, to whichlaDefendants replied,

D.E. 168-72 The Court reviewed the submissionsd®aan support and in opposition of the

! Although named as Defendants in Plaintiff's original complaint, the SAC does not name Bergen
County Sheriff's Officers John Does 21-25 as Defendants. Consequently, there are presently no
claims to dismiss as to these Defendantsary arguments to this effect are moot.

2 Defendant Eric Arosemowicz’s brief in supporthié motion to dismiss (D.E. 137-1) is referred

to as “Arosemowicz Br.”; Hackensack, Lolacono, &adlilla’s brief in support of their motion to
dismiss (D.E. 138-1) is referred to as “Hankack Br.”; Haviland, Condon, and Molina’s brief in
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motions and considered the motions without arglument pursuant to Fed. R. Civ. P. 78(b) and
L. Civ. R. 78.1(b).

For the reasons that follow, the motions to dismisSGRANTED in part andDENIED
in part. As to counts that are being dismissed withmefudice, the Court is not granting leave
to file a third amended complaint at this time. Instead, if during the course of discovery, Plaintiff
believes that he has sufent information on which to makgausible allegations, Plaintiff may
make a motion to amend at that time.

l. FACTUAL AND PROCEDURAL HISTORY

This matter involves alleged civil rights vidgilens that occurred during the investigation
and prosecution of Plaintiff. The investigation and prosecution related to Plaintiff's role in two
incidents, an altercation in 2004 involving juvesi(ghe “2004 Altercation”) and a car accident in
2008 (the “2008 Car Accident”). Ptdiff, the former Chief of th Hackensack Police Department,
was prosecuted as a result of @lileged involvement in both incides. Plaintiff was ultimately
successful in the criminal matter following a tregbpeal, and remand. For purposes of the pending
motion, the Court does not retrace this case’s fatli@ and procedural history. The Court instead
incorporates by reference the detailed baolkgd in its October 19, 2019 Opinion and Order
(“October 19 Opinion”) that partially dismissed Plaintiff's First Amended Complaint (the “FAC”).
D.E. 77, 78.

The following are the only claims that survived Defendants’ first motions to dismiss: Zisa’'s
claims for the denial of fair trial (Counts Oaad Two) as to Arosemowicz and the Individual

Hackensack Police DepartmdfiiPD”) Defendants; fabricatin of evidence (Counts Eight and

support of their motion to dismiss (D.E. 139-2)a$erred to as “BCP®ef. Br.”; and Campos
and Ferraioli’s brief in support d¢fieir motion to dismiss (D.E. 140-8 referred to as “Campos
Br.”. Plaintiff's combined brief in opposition (D.B.64) will be referred to as “PIf. Opp.”
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Nine) as to Arosemowicz and the Individi#?D Defendants; and malicious prosecution (Counts
Three through Five) with respect to the 2004 Alteocratharges only and only as to the Individual
HPD Defendants and the Individual BCPO Defendants in their individudle¢réhan official)
capacities. The Court also determined in the October 19 Opinion, that the FAC did not clearly
delineate whether certain conduct of the wdlial BCPO Defendants was prosecutorial or
investigative. Accordingly, the Court granted Plaintiff leave to clarify his allegations in order to
determine whether prosecutorial immunity applied to certain BCPO Defendants. Finally, the
Court dismissed certain of Pl&ffis claims without prejudice and granted Plaintiff leave to file
an amended pleading solely as to those cldims.

OnJuly 17, 2019, Plaintiff filed the SAC. Plaintiff asserts the following counts in the SAC:
denial of a fair trial under 42 U.S.€.1983 as to the 2008 Car Accident (Count Gnagnial of a
fair trial under the New Jersey CiRlights Act (“NJCRA"), N.J.S.A. 10:6-&t seq.as to the 2008
Car Accident (Count Two); malicious proséiom and conspiracy to commit malicious
prosecution under 8§ 1983 as to all charges exbep2008 Official Misconduct charge and as to
all Defendants except Arosemim& (Count Three); malicious gsecution and conspiracy to
commit malicious prosecution under the NJCRAtasall charges except the 2008 Official
Misconduct charge and as td Befendants except Arosemowi¢Count Four); common law
malicious prosecution and conspiracy to commit malicious prosecution as to all charges except the
2008 Official Misconduct charge and as to allf@wants except Arosemowicz (Count Five);

failure to supervise/intervene under 8 198fainst Lolacono, Padilla, Haviland, Condon, and

3 0On November 2, 2018, Plaintiff filed a motion sewkieconsideration of five issues that were
addressed in the October 19 Opinion. D.E. 81. Plaintiff's motion was denied because Plaintiff
did not establish adequate grounds for reconsideration. D.E. 116.

4 Each count is asserted agairsDefendants unless otherwise noted.
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Hackensack (Count Six); failure to supee/iatervene under the NJCRA against Lolacono,
Padilla, Haviland, Condon, and Hackensack (C&awven); fabrication of evidence under § 1983
(Count Eight); fabricatin of evidence under the NJCRAd@t Nine); conspiracy under § 1983
(Count Twelvej; conspiracy under the NJCRA (Count Thirteen); municipal liability under § 1983
against Hackensack (Count Fmen); municipal liability under the NJCRA against Hackensack
(Count Fifteen); and common law aiding and abett{Count Sixteen). Defendants filed the
instant motions to dismiss on August 28, 2019 seeking to dismiss certain aspects of the SAC
pursuant to Rule 12(b)(6). D.E. 137-141.

Il. LEGAL STANDARDS

Rule 12(b)(6) of the Federal Rules of Civil Procedure permits a defendant to move to
dismiss a count for “failure tstate a claim upon which relief can be granted[.]” To withstand a
motion to dismiss under Rule 12(b)(6), a plafmtifust allege “enough facts to state a claim to
relief that is plausible on its face.Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). A
complaint is plausible on its face when there is enough factual contenaltitwas the court to
draw the reasonable inference that the defeinddiable for tle misconduct alleged.Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009). Although the plausibgiigndard “does not impose a probability
requirement, it does require a pleading to show more than a sheer possibility that a defendant has
acted unlawfully.” Connelly v. Lane Const. CorB09 F.3d 780, 786 (3d Cir. 2016) (internal
guotation marks and citatioosnitted). As a result, a plaintiff ,sti“allege sufficient facts to raise
a reasonable expectation that discovery will uncover proof of [his] claildsdt 789.

In evaluating the sufficiency of a complaint, a district court must accept all factual

allegations in the complaint as true and drawedlsonable inferences invta of the plaintiff.

5 The SAC does not include a Count Ten or Eleven.
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Phillips v. County of Alleghenyp15 F.3d 224, 231 (3d Cir. 2008). A court, however, is “not
compelled to accept unwarranted inferenagssupported conclusions or legal conclusions
disguised as factuallegations.” Baraka v. McGreeveyt81 F.3d 187, 211 (3d Cir. 2007). If,

after viewing the allegations in the complaint most favorable to the plaintiff, it appears that no
relief could be granted under any set of facts consistent with the allegations, a court may dismiss
the complaint for failure to state a claifdeFazio v. Leading Edge Recovery Sols., LNG. 10-

2945, 2010 WL 5146765, at *1 (D.N.J. Dec. 13, 2010).

. LAW & ANALYSIS

Haviland, Condon, and Molina, the Individual BORefendants, all argue that they are

immune for the alleged misconduct becausprosecutorial and qualified immunity.
1. Prosecutorial Immunity

Prosecutors have absolute immunity fromilcliability for conduct in their role as
prosecutors. With respect to § 1983 claims, prase@immunity applies when the “prosecutor’s
conduct is ‘intimately associated with thelicial phase of the criminal proces$.”"Newsome v.
City of NewarkNo. 13-6234, 2014 WL 4798783, at *2 (D.N.J. Sept. 25, 2014) (quiotibigr v.
Pachtman424 U.S. 409, 430 (1976)). A defendant prosecutor must establish that “he or she was
functioning as the state’s advoeatvhen performing the action(s) in question,” such that the
actions were “in a judicial dguasi-judicial’ capacity.” Odd v. Malone538 F.3d 202, 208 (3d
Cir. 2008). In addition, prosecutorial immunitynet limited solely to attorneys; employees of

prosecutors are also entitled to immunity “when the employee’s function is closely allied to the

®To be clear, this discussion pfosecutorial immunity only pertains to Plaintiff's § 1983 claims.
As discussed in the October 19 Opinion, “[gleoutorial immunity is not absolute under New
Jersey law,” and the Court already determined that, as pled, the BEfxants are not immune
for the New Jersey state lavachs. Oct. 19 Opinion at 31.
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judicial process.” Davis v. Grusemeyer996 F.2d 617, 631 (3d Cir. 1993)Prosecutorial
immunity, however, “does not apply where the pmgor’'s actions serve a purely investigative
function.” Newsomg2014 WL4798783, at *2.

“To decide whether absolute immunity atteshto a particular kind of prosecutorial
activity, [a court] must tee into account the ‘functional’ considerationsVan de Kamp v.
Goldstein 555 U.S. 335, 343 (2009). This is a factdshanalysis; a court must “ascertain just
what conduct forms the basis for the plaintiffsisa of action” and then, must “determine what
function (prosecutorial, administrative, investigative, or something else entirely) that act served.”
Schneyder v. Smitb53 F.3d 313, 332 (3d Cir. 2011).

The Third Circuit has provided guidepostassist courts in detaining whether conduct
is prosecutorial or investigative. First, timing may be instructive as “the period during which
prosecutors are most likely functioning in a ‘quasi-judicial’ capacity is the time between
indictment and dismissahcquittal, or conviction.”Odd, 538 F.3d at 211. Next, prosecutorial
activities may include conduct thaivolves preparing for a cased “obtaining, reviewing, and
[evaluating] evidence.” Newsomg 2014 WL 4798783, at *3. This may include soliciting
testimony from grand jury witnesses and conducting interviewgetterate evidence to be
presented to the grand jur)ulwicki v. Dawson969 F.2d 1454,1465 (3d Cir. 1992). Finally,
“decisions regarding how to proceed with agmcution serve a prosecutorial, rather than
administrative function and thus warrant absolute immunityéwsomg2014 WL 4798783, at
*3. Specifically, “the decisiorwhether to bring a criminal &U falls “squarely within a
prosecutor’s absolute immunity,” as does tteeision of whether to continue a prosecution

through to trial. Davis v. Grusemeye®96 F.2d 617, 629 (3d Cir. 1993).



In the October 19 Opinion, this Court deténed that Haviland was not entitled to
prosecutorial immunity with respect to the allegations that he instructed staff to destroy their
notes’ Oct. 19 Opinion at 30-31. As for the remapiallegations, the Couconcluded that the
FAC did not draw a clear distinction betweémvestigative and prosecutorial conduct.
Accordingly, the Court could not determiméhether any other aljeed conduct by the BCPO
Defendants was subject to prosecutorial immurdyat 30. Now, Haviland, Condon, and Molina
argue that the SAC still fails to clarify that centaictions were actually investigative. “Instead,
Plaintiff merely repeated theame allegations previously de and labeled the conduct as
‘investigative.” BCPO Defs. Br. at 11. Plaifi counters that Haviland, Condon, and Molina are
not entitled to prosecutorial immunity because the investigation was whgrigftiated based on
an animus against Zisa. PIf. Opp. at 24. But asipusly discussed in the October 19 Opinion,
personal considerations that mayéanfluenced a decision as to htmwproceed are not relevant.
Kulwicki v. Dawson969 F.2d 1454, 1465 (3d Cir. 1992) (finding that prosecutor was immune
from suit alleging that case whsought due to personal animus).

Zisa also contends that the SAC clearly delineates between investigative and prosecutorial
misconduct. Id. at 26. The Court agrees in part. As the BCPO Defendants argue, there are
numerous instances in the SAC where Plaintiff simply added the word “investigative” or
“investigate.” For example, vém describing Haviland and Condon’s decision to dismiss Al-
Ayoubi’s criminal charges, Plaiffitistates that the conduct was paftthe “Zisa investigation.”

See, e.g.SAC 1 95 (explaining that information tH@adbndon received from an attorney about Al-

Ayoubi’s steroid use might compromise the ‘@imvestigation”). When Condon received this

" This determination —that Haviland was not entitled to prosecutorial immunity as to the destroyed
notes — stands andnst revisited here.



information, however, Zisa wasrahdy indicted and the inforri@n was relevant to Al-Ayoubi’s
credibility as a witness in the Zisa prosecufforCourts must “look beyond the labels” when
determining whether conduct jmrt of the prosecutor’s “ce prosecutorial function.’Peterson

v. Bernardj 719 F. Supp. 2d 419, 433 (D.N.J. 2010). Evaluating evidence used to present a case
falls squarely within the confes of prosecutorial conducBee Newsom@014 WL 4798783, at

*2 (“This immunity encompasses decisions tntinue a prosecution itight of conflicting
evidence, specifically questionable witnessitesny.”). Consequently, the above example, and

the vast majority of thellaged misconduct of Haviland,c@don, and Molina, is prosecutorial
despite Plaintiff’'s use of the label investigation or investigative.

But there is one exception -- Haviland’s directions to open an internal affairs investigation
as to Campos in June 2010. Plaintiff alle¢jest after learning that Campos’s earlier sworn
statement conflicted with facts alleged in her civil lawsuit against Zisa, Haviland directed the HPD
to open an internal affairs investigation iff@ampos. SAC { 184. Directing others to open an
internal affairs investigation deanot align with the traditional role of a prosecutor, even though it
occurred after Zisa was indicted. Infact, itis a job that is traditionally performed by police officers.
Haviland, therefore, is not entitled to proseciadloimmunity with respect to this conductSee
Lopez-Siguenza v. Roddio. 13-2005, 2014 WL 1298300, at *9 (D.N.J. Mar. 31, 2014)

(concluding that “allegations of dicting an ongoing investigationeasufficient to remove [the

8 Plaintiff also argues that when this oomd the BCPO Defendants were acting under a
memorandum of understanding (“MOU”), as rasult they were not acting within their
prosecutorial capacity. PIf. Opp. at 31. The Calneady determined &t conduct that occurred

as a result of the MOU did not amount to admiaiste work because it was directly related to
the BCPO'’s investigation and prosecution of Plaintiff. Oct. 19 Opinion at 25. Accordingly, in
light of the relevant factual allegations, the MOU does nabraatically conve traditional
prosecutorial functions into administrative acts.
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prosecutor’s] conduct before Plaintiff was chargetth a crime from the protections of absolute
immunity”).

Plaintiff also contends that Haviland’erduct throughout the Campos internal affairs
investigation is not subject to immunity becatiseugh the investigain, Haviland obtained false
statements from Campos that helped thsaZnvestigation. SAC {1 187-95. Prosecutorial
immunity would not apply if Haland conspired or intended tabtain false testimony from
Campos. See Walker v. Clearfield Cty. Dist. Ait'¢13 F. App’x 481, 483 (3d Cir. 2011)
(concluding that prosecutor was not immune ltegations that he manufactured evidence to
establish probable cause). But it is not clear WwHawiland knew that Campos was giving false
testimony. SAC 1 216 (alleging ah Haviland knew Campos’s allégans as to Zisa were
fabricated by, “at latest, August 11, 2011"). The $upe Court has directed lower courts to apply
prosecutorial immunity sparingly such that there is a “presumption that qualified rather than
absolute immunity is appropriateOdd, 538 F.3d at 208. Thus, the Court concludes that Haviland
is not entitled to absolute prosecutorial immunity at this time. Given the uncertainty as to whether
Haviland knew he waslieiting false testimony, the Court deeot conclude that Haviland is
absolutely immune for his conduct with respectii®e Campos internal affairs investigation. Of
course, this determination is made as to the SAC'’s allegations; the Court may need to revisit the
issue following discovery if fierent facts come to light.

In sum, Condon and Molina are affordedogecutorial immunity for their alleged
wrongdoing, and Haviland is entitled to prosecutorial immunityhie conduct except for his

involvement in the Campostarnal affairs investigation.



2. Qualified Immunity

In the October 19 Opinion, this Court determined that “[tjo the extent that the BCPO
Officers are not absolutely immune as a result of prosecutorial immunity, the remaining claims
asserted against them are barred as a result of qualified immunity in light of the allegations as
pled.” Oct. 19 Opinion at 32. Plaintiff regts his argument that the BCPO Defendants’ conduct
is not protected by qualified immunify PIf. Opp. at 6-24. As in the first motion to dismiss, the
parties focus on Haviland’s instructions to destroy notes and the failure to disclose immunity
agreements. Accordingly, the Court also focuses on this conduct.

Qualified immunity can shield a municipafficer from liability in a § 1983 caséNright
v. City of Philadelphia409 F.3d 595, 599 (3d Cir. 2005). &jtied immunity under the NJCRA
“tracks the federal standardBrown v. State230 N.J. 84, 98 (2017) (“To ascertain whether a
governmental official . . . is entitled to qualified immunity requires inquiries into whether: (1) the
facts, taken in the light most favorable to thetypasserting the injury . . . show the officer’s
conduct violated a constitutional right; and (2) tbamstitutional right was clearly established at
the time that defendant acted(fuotations, citations, and brackets omitted). Accordingly, the

Court considers qualified immunity for Pl&ifis 8§ 1983 and NJCRA claims together.

° Plaintiff again argues that it is “premature” to decide whether any Defendant is entitled to
gualified immunity, and that qualkfd immunity should only be decided with a complete factual
record. PIf. Opp. at 6. The Court is dismayed tR&intiff continues to make arguments that
Court has expressly cddsred, ruled on, and rejected. Agafthe Supreme Court ‘repeatedly
has stressed the importance ofalging immunity questions at the earliest possible stage in
litigation.” Thomas v. Independence TownsHi@3 F.3d 285, 291 (3d Cir. 2006) (quotHgnter

v. Bryant 502 U.S. 224 (1991)) (internal brackets omittetihus, courts can resolve the question

of qualified immunity at the motion to dismiss sta@ee e.g, Laniado v. County of Oceahlo.
18-1513, 2019 WL 3451705, at *5 (D.N.J. July 31, 2019) (granting Rule 12(b)(6) motion to
dismiss as to certain defendsaibecause of qualified immunity).
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“Qualified immunity shields govement officials from persondiability for civil damages
insofar as their conduct does nablate clearly estaidhed statutory or constitutional rights of
which a reasonable person would have knowRaszkowski v. Roxbury Twp. Police Deplb.
13-7088, 2014 WL 346548, at *2 (D.N.J. Jan. 30, 2014). A court must engage in the following
two-part inquiry to determine vether qualified immunity appke (1) whether the allegations,
reviewed in a light most favorable to the party atisg the injury, show that defendant’s conduct
violated a constitutional right, and (2) whether the constitutional right at issue was clearly
established at the time of the alleged violati®earson v. Callahgrb55 U.S. 223, 232 (2009).
Courts have the discretion tonsider either prong of the two-part analysis fitdt.at 236. The
United States Supreme Court hakeduthat the “contours of theght must be sufficiently clear
that a reasonable offali would understand that what hediging violates that right."Saucier v.

Katz, 533 U.S. 194, 202 (2001). “To make that deteatigm, [a court shoulddngage in another
reasonableness inquiry: ‘whether it would be cleaa reasonable officer that his conduct was
unlawful in the situation he confronted.Santini v. Fuentes95 F.3d 410, 417-18 (3d Cir. 2015)
(quotingSaucier 533 U.S. at 202). This analysis is “undertaken in light of the specific context of
the case.”Saucier 533 U.S. at 201.

The BCPO Defendants argue that Haviland t#tled to qualified immunity because Zisa
does not allege Brady violation. BCPO Def. Br. at 6-7. IBrady v. Marylangdthe Supreme
Court concluded that pursuant to the DiBeocess Clause of the Fourteenth Amendment,
prosecutors must disclose exculpatory evidence that is material to a defendant’s guilt or
punishment. 373 U.S. 83, 87 (1963). The requiremenBraify have been extended to state

actors.See, e.gKaplan v. HolderNo. 14-1740, 2015 WL 1268203, at *4 (D.N.J. Mar. 18, 2015).
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Moreover,Brady represents a clearly established constitutional righge, e.g.Munchinski v.
Solomon 747 F. App’x 52, 61 (3d Cir. 2018).

In the SAC, Zisa alleges that the notestdeyed by Haviland “are believed to have
contained exculpatorBrady material.” SAC { 307. Zisa conties that the notes hindered his
ability to confront and cross examine witnesdesf 308. Evidence iBradymaterial “if there is
a reasonable probability that, if the evidence had been disclosed, the result of the proceeding would
have been different."Breakiron v. Horn 642 F.3d 126, 133 (3d Cir. 2011) (quotMdlson v.

Beard 589 F.3d 651, 665 (3d Cir. 2009)). “A reasoegirobability of a different result is shown
when the government’s evidentiary suppression undermines confidence in the outcome of the
trial.” 1d. Although Zisa does not know precisely whaswdgstroyed, he argudt he is entitled

to discovery to determine wheth@radyevidence was in fact destroyed. PIf. Opp. at 21-22.

Citing to United States v. Ramo27 F.3d 65 (3d Cir. 1994), in the October 19 Opinion,
this Court explained, assuming that it constituted a clearly established right, to establish that a
constitutional wrong occurred, g4 must raise “a colorable clathmat the investigator’s discarded
rough notes contained evidence favorable to mchraaterial to his claim of innocence or to the
applicable punishment—and that such exculpatmigience has not been included in any formal
interview report provided to @lendant.” Oct. 19 Opinion at 37. The FAC, however, only
speculated that the destroyeates may have contain8idady material. Id.

The SAC includes additionalllegations to support a colorable claim that Haviland
destroyedBrady material that was not otherwise disclosed. The SAC pleads that after Zisa’'s
counsel made a request for the preservatiaelef/ant documents, Hagand walked through the
office and instructed “everybody” to get rid oftas and e-mails “on the Zisa case.” SAC { 298.

Moreover, Haviland’s requetd get rid of notes and documents was “peculitd.’f 298. Finally,

12



the SAC explains that few documents were actyalhgluced, and that no notes, for example, were

ever produced from meetings with Wilks, Attorney T's investigatdr.q 306. The Court had
anticipated that Zisa was going to make a colorable claim based on responses to his actual cross
examination at trial. For example, a trial withess may have recalled that there were differences
between the material turned over in discovery wtwnpared to the information in the destroyed
notes.

Nevertheless, reading the SAC in a light nfasbrable to Plainti, the Court concludes
that Zisa makes a colorable claim tlBatdy material was not disclosed because of Haviland’s
destruction of materials. Zisa adequately points to the timing (on the heels of a defense request to
preserve); the fact that Haviland’s instioos were, at best, unusual; the limited number of
documents that were producedidathe allegedly instrumentalleoplayed by Wilks. Plaintiff,
therefore, sufficiently pleads that Haviland’s cortduith respect to the destruction of materials
constitutes a constitutional wrong.

Haviland does not address whether his alleged constitutional harm violated a clearly
established right. “[T]he burden of pleadi a qualified immunity defense rests with the
defendant.” Thomas v. Independence Townskp3 F.3d 285, 291 (3d Cir. 2006). Because
Haviland fails to address the secl prong, the Court cannot conclubat he is entitled to qualified
immunity at this time.See Rosenberg v. Vange®3 F. App’x 373, 378-79 (3d Cir. 2004) (“To
the extent the Supervisory Defendants fail tdrads the issue [of wHedr a right was clearly
established], therefore, their claim for qualified immunity fgako facto”).

Turning to the immunity deals, the BCPO Defendants maintain that they are also entitled
to qualified immunity. BCPO Def. Br. at 7-8. @iglio v. United States405 U.S. 150 (1972), the

Supreme Court concluded that there is a due psogmlation if the prosecution failed to reveal
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that a witness had been promised not to lesguuted in exchange for giving testimony because
such a promise is critical impeachment evider@glio, 405 U.S. at 154-55. LikBrady, Giglio

has been extended to state actors and is also a clearly established constitutionSeggletg.
Kamienski v. FordNo. 11-3056, 2019 WL 4556817, at *18 (D.N.J. Sept. 17, 2019).

Plaintiff alleges that the BCPO Defendants failed to discloseaningful, detailed
information” regarding the immunity deals, 64 275; Plaintiff does not claim that the BCPO
Defendants failed to disclose that the immunity deals existed. Plaintiff also alleges that during his
trial he cross-examined witnessabout their immunity deals andattihe witnesses testified about
their understanding of the termkl. 1 270, 222. As discussed@alio violation occurs when a
defendant fails to disclose an immunity agreement. Because Plaintiff knew before his trial that the
immunity agreements existed, he fails to adequately plead any violat{@iglai. Consequently,
the BCPO Defendants are entitl® qualified immunity aso this alleged misconduct.

Thus, with the exception of Haviland’s conduct with respect to the Campos internal
investigation and his déruction of potentiaBradymaterial, the remaining claims asserted against
the Individual BCPO Defendants are barred assalt®f prosecutoriahnd qualified immunity.
Accordingly, the claims against CondamdaViolina are dismissed without prejudice.

B. Section 1983 and the New Jersey Civil Rights Act

42 U.S.C. § 1983, in relevapart, provides as follows:

Every person who, under color ohya statute, ordinance, regulation,
custom, or usage, of any State orritery or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be

liable to the party injured in an actionlatv, suit in equity, or other proper
proceeding for redress].]
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§ 1983 does not provide substantive rightshes 8§ 1983 provides a vehicle for vindicating
violations of other federal rightsGraham v. Connqr490 U.S. 386, 393-94 (1989). In order to
state a claim under § 1983, a pldintust demonstrate that “(1)eerson deprived him of a federal
right; and (2) the person who deprived him of thght acted under color of state or territorial
law.” Burt v. CFG Health SysNo. 15-2279, 2015 WL 1646849, at *2 (D.N.J. Apr. 14, 2015).
The NJCRA provides a private cause of action to

[a]ny person who has been deprive@ny substantive due process or equal

protection rights, privileges or immunities secured by the Constitution or

laws of the United States, or any substantive rights, privileges or immunities

secured by the Constitution or laws of this State, or whose exercise or

enjoyment of those substantive rights, privileges or immunities has been

interfered with or attempted to be interfered with, by threats, intimidation

or coercion by a person acting under color of law, may bring a civil action

for damages and for injunctiv other appropriate relief.
N.J.S.A. 10:6-2. The “NJCRA was modeled aget983, [and so] courts in New Jersey have
consistently looked at claims under the NJCR#tigh the lens of 8 1983 and have repeatedly
construed the NJCRA in terms nearly identical to its federal counterpéetéz v. FuentedNo.
15-6939, 2016 WL 4107689, at *5 (D.N.J. July 29, 20(i6jernal quotations and citation
omitted). Therefore, the Couwbnsiders Plaintiff's § 1983nal NJCRA claims together.

1. Monédll Liability (Counts Fourteen & Fifteen)

Hackensack argues that the SAC fails to plausibly phMadell liability as to it because
the SAC contains no allegations about a city polfan, or custom that relates to Plaintiff's
prosecution. Hackensack Br. at 20-26. A municipality may be liable under Section 1983 “if the
plaintiff identifies a municipal ‘policy’ or ‘custonthat was the ‘moving force’ behind the injury.”
Jewell v. Ridley Townshig97 F. App’x 182, 185 (3d Cir. 2012) (quotiktpnell v. Dep’t of Soc.
Servs. of N.Y.C436 U.S. 658, 694 (1978)). A policy exists “when a decision-maker with final

authority issues an officigiroclamation, policy, or edict.Noble v. City of Camded 12 F. Supp.
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3d 208, 221 (D.N.J. 2015) (internal quotations aitdtions omitted). “[A] custom may be
established by showing that avgn course of condticalthough not specifically endorsed or
authorized by law, is so well-settled and permanent as virtually to constitute lldw(ihternal
guotations and citationsmitted). In addition,hie Third Circuit recently clarified thatMonell
claim may also be premised on a municipality’s failure to train, supervise, and discipline. To plead
such a claim, a plaintiff “must demonstrate that a city’s failure to train its employees ‘reflects a
deliberate or conscious choice Estate of Roman v. City of Newa#8d4 F.3d 789, 798, 800 (3d
Cir. 2019) (quotingrown v. Muhlenberg Township69 F.3d 205, 215 (3d Cir. 2001)). For claims
involving police officers, the alleged failure canly serve as a basis for 8§ 1983 liability where it
“amounts to deliberate indifference to the rightspefsons with whom the police come into
contact.” Id. (quotingCity of Canton v. Harris489 U.S. 378, 388 (1989)).

In the October 19 Opinion, the Court dismissed Plaintifanell claim, in part, because
Plaintiff failed to sufficiently plead that Hacksack acted with deliberate indifference. Plaintiff
still fails to do so.Deliberate indifference is plausibly pleg showing that “(1) municipal policy
makers know that employees will confront ataitar situation, (2) the situation involves a
difficult choice or a history oémployees mishandling, and (Be wrong choice by an employee
will frequently cause deprivation of constitutional rightsEstate of Romaro14 F.3d at 798
(quotingDoe v. Luzerne Countg60 F.3d 169, 180 (3d Cir. 201(internal brackets omitted))n
the SAC, Plaintiff again alleges that Hackensack failed to train and supervise the HPD officers,
and that Padilla and Lolacono acted wd#liberate indifference. SAC 11 528-30. Although the
SAC includes new allegations as to certain incidents where the HPD demonstrated favoritism or a
disregard to enforce laws, some of these incidents occurred after the Zisa prosseatiery.

SAC 11 369(a), (f), (g), or it is not clear when they occursed, e.g.id. 11 369(d), (q). As a
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result, the Court cannot ascertain whethereghgas a history of misconduct before the Zisa
prosecution occurred. Moreover, the new allegatioadatually distinct. Even if they did occur
prior to the Zisa prosecution, viewing these innid@¢ogether would natlert HPD decisionmakers
that they were likely to confromie situation that occurred hetfe.

Plaintiff argues in passing thatsingle incident may be sufficient to establish deliberate
indifference. PIf. Opp. at 41. It is true thatsome instances, “the need for training can be said
to be so obvious, that failure to do so could prgpleel characterized as deliberate indifference to
constitutional rights even without a pattern of constitutional violatioifidmas v. Cumberland
County 749 F.3d 217, 223 (3d Cir. 2014) (citiggty of Canton, Ohio v. Harrjs489 U.S. 378,

390 n. 10 (1989)). “Liability in single-incident cases depends on ‘[t]he likelihood that the situation
will recur and the predictability that an officer lacking specific tools to handle that situation will
violate citizens' rights.”Id. at 223-24 (quotinggrown 520 U.S. at 409). Plaintiff has not alleged
sufficient facts to demonstrate deliberate indiffex@ based on his incident alone because he fails
to plead facts demonstrating that the need for training was patently obldoas.223. Without
allegations establishing that Hackensack acted with deliberate indifference, PlaMuffil

claims fail.

10 plaintiff also alleges that Hackensack and D had a “standard oging procedure” or
“custom” of selective enforcement and progsexufor personal or political reasons. SAC  368.
Plaintiff clarifies that this “plicy” was effectuated through the HPEXailure to train or supervise

the HPD officers. Id. { 530;see alsd”If. Opp. at 36. The Court does not interpret Plaintiff's
allegations to mean that HPD engaged in selective enforcement for political reasons when he was
the head of the department — although his tema@d seemingly be the relevant time periiogl,

the period in which he was he chief and befoeewas charged. Moreover, even if Plaintiff's
Monell claim was pled as true custom claim, rather than a failure to train claim, the incidents in
the SAC are too factually distintti adequately allege a custom.
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2. Supervisory Liability (Counts Six & Seven)

Plaintiff also asserts 8§ 1983 and NJCRA claims against Lolacono and Padilla, the
Individual Hackensack Defendants inpgrvisory positions; Haviland, the remaining BCPO
Defendant in a supervisory position; and Hackensawrkthieir failure to supervise or intervene.
Plaintiff alleges that these Defenda “turned a blind eye” on the failures of several employees
and “failed to hold them accountable for their misconduct.” SAC | 453.

“Government officials may not be held bie for the unconstitutional conduct of their
subordinates under a theory respondeat superidr Argueta v. U.S. Immigration & Customs
Enft, 643 F.3d 60, 71 (3d Cir. 2011) (quotighcroft v. Igbal556 U.S. 662, 676 (2009)). Rather,

a plaintiff must show that “each Government-official defendant, through the official's own
individual actions, has violated the constitutiofd” (quotinglgbal, 556 U.S. at 676). “[A]
supervisor may be personally liahinder § 1983 if he or she partiied in violating the plaintiff's
rights, directed others to vioathem, or, as the person in charge, had knowledge of and acquiesced
in his subordinates’ violations.A.M. ex rel. J.M.Kv. Luzerne Cty. Juvenile Det. CtB72 F.3d
572,586 (3d Cir. 2004). “Proximate causation istdsthed where the supervisor gave directions
that the supervisor knew or should reasondialye known would cause others to deprive the
plaintiff of her constitutional rights."Santiago v. Warminster Townsh§29 F.3d 121, 130 (3d
Cir. 2010) (internal quotation omitted). In other words,

a plaintiff asserting a failure to supervise claim must not only identify a

specific supervisory practice that ttlefendant failed to employ, he or she

must also allege both (1) contemaoeous knowledge of the offending

incident or knowledge of a prior parn of similar incidents, and (2)

circumstances under which the supeasvsinaction could be found to have
communicated a message of approval.
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Jankowski v. Lellogk649 F. App’x 184, 187 (3d Cir. 2016) (citation omittéd).

Plaintiff's supervisory liability claims as tdaviland were previously dismissed without
prejudice because the Court couldt delineate what Plaintiffonitended was investigative as
opposed to prosecutorial. Oct. 19 Opinion at 43443his Opinion, the Court already determined
that due to prosecutorial and qualified immunityaiRtiff’'s supervisory liability claim as to
Haviland can only be premised on his involvementhe Campos internal affairs investigation
and his instructions to destroy notes, as timearader of Haviland’'sllegedly wrongful conduct
is protected by prosecutorial and qualifiednunity. Based solely on the non-immune conduct
and drawing all reasonable inferences in Plaintiff’'s favor, the SAC states a claim for supervisory
liability as to Haviland. Havilandrdered and then oversaw the it investigation of Campos
because he realized that Gaos provided conflicting testimonysee Jankowsk649 F. App’x at
187. Further, Haviland personally participated mithvestigation. Next, #hallegations regarding
Haviland’s instructions to destroy notes are also sufficient to plead a claim for supervisory liability
because Haviland “knew or should reasonably have known” that these instructions “would cause
others to deprive the plaintiff of [his]constitutional rightSantiage 629 F.3d at 130.

As for the supervisory liability claims against Lolacono and Padilla, the Court dismissed
these claims in the FAC because Plaintiff failed to plead sufficient facts demonstrating that
Lolacono and Padilla condoned or instructed theosdinates to act in a manner that violated
Plaintiff's civil rights. Oct. 19 Opinion at 44-49n the SAC, Plaintiff pleads that Lolacono knew

that Al-Ayoubi illegally ingested steroids builéd to supervise by ensuring that Al-Ayoubi was

1 The Third Circuit has “refrained fro answering the question of whetthgbal eliminated—or

at least narrowed the scope of—supervisory lighilecause it was ultimately unnecessary to do
so in order to dispose of the appeal then before darikowski 649 F. App’x at 187 (quoting
Arguetg 643 F.3d at 70).

19



terminated per the Drug Policy GuidelineSAC 11 101-08, 112, 463. These allegations are
sufficient to establish knowledg@d participation in ta alleged wrongdoing that is necessary to
plead a supervisory liability claim under § 1983. B#A&C, however, does not plead that Padilla
knew of Al-Ayoubi’s steroid use or the dismissal of Al-Ayoubi’s administrative charges.
Accordingly, as pled, Plaintiff doe®t sufficiently allege that ldla condoned or instructed any
subordinates in a manner that ait@dd Zisa’'s civil rights. Rus, Plaintiff fails to plead a
supervisory liability claim as to Padilla.

Finally, Plaintiff also asserts his supervisory liability claims against Hackensack. As
discussed, [a] municipality may bable under Section 1983 “if theghtiff identifies a municipal
‘policy’ or ‘custom’ that was the ‘moving force’ behind the injurydéwell 497 F. App’x at 185
(quotingMonell, 436 U.S. at 694). But Plaintiff fails togadd deliberate indifference. As a result,
Plaintiff's supervisory liability claims fail as to Hackensaék.

3. Malicious Prosecution (Counts Three — Five)

In Counts Three through Five of the SAC, Zisa asserts imadicprosecution and
conspiracy to commit malicious prosecution claiassto all charges except the 2008 Official
Misconduct charge against Haviland, CampakAyoubi, Herrmann, Padilla, Lolacono and
Ferraioli. SAC 1 399-448. Campos, Ferraioli, and Haviland seek to dismiss these claims pursuant
to Rule 12(b)(6). Campos Br. at 11-14; BCPO Def. Br. at 19-27.

To state gorima faciemalicious prosecution claim under 8 1983, the NJCRA, and the

common law, a plaintiff must plead that (1) defendants initiated a criminal proceeding; (2) the

121n the SAC, Plaintiff also asserts his claims for denial of a fair trial, malicious prosecution,
fabrication of evidence and conspiracy againstkdasack. Because Plafhdoes not plead that
Hackensack was acting pursuant to an official policy or custom, these claims are all dismissed as
to Hackensack.
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criminal proceeding ended in plaintiff's favor;) @e proceeding was imted without probable
cause; and (4) the defendants acted maliciousfgraa purpose other tharinging the plaintiff

to justice. See Kossler v. Crisantt64 F.3d 181, 186 (3d Cir. 2009) (quotiBgtate of Smith v.
Marascq 318 F.3d 497, 521 (3d Cir. 2003)) (settingHicelements for a Section 1983 malicious
prosecution claim)yWaselik v. Township of Spartdo. 16-4969, 2017 WL 2213148, at *8 n.15
(D.N.J. May 18, 2017) (stating that a maliciousgacution claim under the NJCRA is construed
in parallel to a § 1983 claimifrost v. County of MonmoutiNo. 17-4395, 2018 WL 1469055, at
*9 (D.N.J. Mar. 26, 2018) (setting forth elemenfscommon law malicious prosecution claim).
Section 1983 claims also require aiptiff to establish that “he suffered a deprivation of liberty
consistent with the concept of seizureaansequence of a legal proceedingdssler 564 F.3d

at 186.

Ferraioli contends that the malicious prosemutclaims must be dismissed as to him
because Plaintiff fails to allege that hesyersonally involved in the wrongdoing. Campos Br. at
12. The Court agrees. Plaintiff pleads thatr&eli and others intemnally presented false
testimony, which facilitai® the unfair trial. SAC {1 405-406. Outside of this conclusory
allegation, Plaintiff fails to idntify any false testimony from Feioé or even provide specific
allegations of hisnvolvement in the Zisa prosecutianore generally. Without sufficient
allegations demonstrating Fewhis personal involvement, & malicious prosecution claims
asserted against him failSee Rode v. Dellarcipret®45 F.2d 1195, 1207-08 (3d Cir. 1988)
(affirming dismissal of First Amendment retaliation claim where plaintiff failed to allege personal
direction of or knowledge and acquiescencerataliatory actions byndividual defendants);
Livingston v. Borough of Edgewqo#30 F. App’x 172, 178 (3d Cir. 2011) (affirming dismissal

of conspiracy claims because plaintiff “proffered neither direct nor circumstantial evidence
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sufficient to a reasonable finding of conspiratbagreement or concerted efforts among the
defendants”) (internal brackets omitted).

Similarly, Campos argues that malicious prosecution claims must be dismissed as to her,
as they pertain to the 2008 Car Accident, becaukeriti?f has failed to allge a single fact that
would tie Campos to the 2008 Car Accident ordhiesequent investigatidinereof.” Campos Br.
at 14. Again, the Court agrees. Zisa only alkdpat Campos was involdén the 2004 Altercation
and resulting investigation. ThuSampos and Ferraioli’'s motion thismiss is granted on these
grounds.

Turning to Haviland, Haviland first argues thiaé malicious prosecution claims must be
dismissed as to him because Plaintiff fails to allege that he personally initiated any criminal
proceedings. BCPO Br. at 19. Although Handadid not personally sign the two criminal
complaints, Plaintiff alleges that Haviland participated in ttsa Zivestigationywhich ultimately
led to the criminal complaint and indictment. Indeed, Haviland was the lead investigator for the
Zisa investigation. SAC  20. These facts are daffido establish at the motion to dismiss stage
that Haviland was personally inw@d in the decision to initiate crimahproceedings as to Zisa.

See Peterson v. Bernardil9 F. Supp. 2d 419, 431 n.12 (D.N.J. June 15, 2010) (explaining that
“there must be a showing that the miscondsignificantly contributedto the decision to
prosecute”).

Next, Haviland contends thattimalicious prosecution claimsegsled too broadly in light
of the Court’s earlier decision. In the October 19 Opinion, the Court explained that the official
misconduct charges as to the 2008 Car Accidens wet terminated favorably because they were
ultimately dismissed after ¢hremand on double jeopardy anthdamental fairness grounds.

Accordingly, this Court dismissed the maliciousgecution claims, with prejudice, to the extent

22



that they relied on the official misconduct olpes as to the 2008 Car Accident. Oct. 19 Opinion
at 49-50. Yet, in its earlier Opinion, the Courtrmpéted Plaintiff leave to replead as to other
charges related to the 2008 Car Accident, spetlficthe witness tampering and insurance fraud
charges. Id. at 50. In the SAC, Plaintiff clarifies that his malicious prosecution claims are
premised on charges that pertain to the 2004 @dteon, the insurance fraud charges for the 2008
Car Accident, SAC 1 407, the pattern of offiai@kconduct charge, and the intimidating a witness
charge,d. 1 408. These allegations appear to becroed with Court’s prior ruling. The SAC,
however, fails to sufficientlydifferentiate the alleged wrofig conduct as to the 2008 Car
Accident. In other words, as pled, the insueifiaud and witness tampering charges are not
adequately distinguished from the official misconduct charges. Accordingly, because this Court
already determined that the charge for officaéconduct relating to 02008 Car Accident was
not favorably terminated, Plaintiff’'s malicious prosecution claim as a whole fails with respect to
the 2008 Car Accident claintd.Haviland’s motion to dismiss is granted on these grounds.

4. Denial of Fair Trial (Counts One & Two)

In Counts One and Two, Plaintiff allegeatlDefendants offered false testimony, used
immunity agreements to solicit and offer perjutestimony, destroyed exculpatory evidence, and
presented false and fabricated evidence to thadgjury and at trial with respect to the 2008
Accident charges. SAC 11 371-98. To plead a claim for an unfair trial, a plaintiff must allege
“that the government’s alleged pretrialisconduct resulted in an unfair trial.’Anderson v.
Venango Countyd58 F. App’x 161, 164 (3d Cir. 2012). Moreoy& violation of the procedures

protecting the Sixth Amendment right to a faialtr without an accompanying violation of the

13 As a result, the Court does not reach Haviland’s argument that he is entitled to qualified
immunity with respect the Insurance Fraud Charge. BCPO Def. Br. at 24-27.
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right to a fair trial itself, isot enough to state a 8§ 1983 clainid’ For example, ilAndersonthe

Third Circuit determined that thglaintiff could not state a § 198air trial claim because the
plaintiff was not retried following thalleged misconduct of witness tamperirnd. at 162-63see

also Morgan v. Gertz166 F.3d 1307, 1308 (10th Cir. 1999) (Tbnly judgment the court entered
was a judgment of acquittal. ardless of any misconduct by government agents before or during
trial, a defendant who is acquittechcat be said to have been deprieédhe right to a fair trial.”).

Haviland contends that the féitial counts must be dismis$decause Plaintiff fails to
identify any relevant non-immumeisconduct. BCPO Br. at 18. Asscussed, there are two non-
immune activities for which Haviland could be subject to liability. First, is Haviland’s
involvement in the internal affairs investiipn as to Campos, which pertains to the 2004
Altercation. Consequently,ddnts One and Two cannot beepiised on this conduct because
Plaintiff ultimately prevailed on these chasgeOct. 19 Opinion at 56. Second, is Haviland’s
destruction of notes, which is not limited to tB804 Altercation. Plaintiff alleges that the
destroyed evidence inhibited Zisa’s right tmfront and cross-examine withnesses. SAC {1 306-
08. Therefore, Plaintiff statesdenial of fair trial claim as télaviland based on conduct that is
not subject to prosecutorial or qualified immunity.

Campos and Ferraioli argue thia fair trial claims should be dismissed as to them because
Plaintiff fails to point to any statements or actidram either Defendant that relate to the 2008
Accident that contributed to ¢hallegedly unfair trial. Campd3r. at 6. As discussed above,
Campos’s false testimony involvedetB004 altercation. Despite the fact that Plaintiff's denial of
fair trials claims are limited tthe 2008 Car Accident, Plaintiff ajes that he was denied a fair
trial because the “jury also heard Campos&ibmeony on the 2004 Altercation and thereby she

prejudiced Zisa.” SAC 1 378. Cawws'’s trial testimony is subject to absolute immunity. Oct. 19
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Opinion at 27-28. Moreover, the Court already doded, and reiteratecave, that “Plaintiff's
fair trial claims are dismissed to the extémat they rely on the 2004 Altercationld. at 56.
Accordingly, Plaintiff cannot relpn Campos’s trial testimony taigport his fair trial claims, and
these Counts are dismissed as to Campos.

The fair trial claims are also dismissed as to Ferraioli because outside of conclusory
allegations, Plaintiff fails tot&ibute any actual wrongdoing by Feohithat caused Plaintiff to
receive an unfair trial with spect to the 2008 Car Accider8ee RodeB45 F.2d at 1207-08.

5. Fabrication of Evidence (Counts Eight & Nine)

In Counts Eight and Nine, Plaintiff alleges tRafendants fabricatezl/idence in violation
of Plaintiff's Fourteenth Amedment rights. SAC 1 491-510. A claim for fabrication of evidence
can constitute a stand-alone § 1983 claim thase the Fourteenth Amendment’'s Due Process
Clause'* Halsey v. Pfeiffgr750 F.3d 273, 294 (3d Cir. 2014). To plead a claim for fabrication
of evidence, a plaintiff must deonstrate that there was a “reaable likelihood that, without the
use of that [fabricated] evidence, thdadelant would not have been convictedd.; see also
Black v. Montgomery Count835 F.3d 358, 371 (3d Cir. 2016) (stating that the evidence must be
“so significant that it could hawaffected the outcome of tiseminal case”). However, testimony
that is incorrect or disputedmaot necessarily support a claim fobf@ation of evidence. Rather,
there must be “persuasive evidence supportingrelusion that the proponents of the evidence
were aware that the identification was incorrect, and thus, in effect, offered the evidence in bad

faith.” Halsey 750 F.3d at 295.

14 Alleged fabrication of evidence can also bged in conjunction with a § 1983 claim for
malicious prosecution in violatn of the Fourth Amendmentialsey v. Pfeiffer750 F.3d 273,
290-91 (3d Cir. 2014).
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Ferraioli seeks to dismiss the fabrication of evidence claims as to him because the SAC
does not plead any facts allegitigat he fabricated evidence. Campos Br. at 14-16. While the
SAC pleads that Ferraioli’s attorney, in essese¢the entire Zisa prosecution into action, SAC
49, the SAC does not allege that the Zisa graon was in any way based on statements or
testimony from Ferraioli. Without an allegatiothat Ferraioli provided or assisted in
manufacturing false testimony, the &al®stimony claims fail as to hinbee Rode845 F.2d at
1207-08.

Campos argues that the false testimony claims must be dismissed as to her because Plaintiff
fails to point to any evidence from her that is connected to the 2008 Accident conviction. Even if
an individual is acquitted, he may still bring a fabrication of evidence claim if “there is a reasonable
likelihood that, absent the fabricated evidente, defendant would ndtave been criminally
charged.” Black v. Montgomery County835 F.3d 358, 371 (3d Cir. 2016). Accordingly,
Campos’s motion to dismiss is denied on these grounds.

Turning to the allegations as they pertearHaviland, Haviland argues that because the
claim only involves the 2004 Altercation, Plaifis claims are barred by the statute of
limitations® BCPO Def. Br. at 28-29. The statute of limitations is an affirmative defense not
normally decided on a motion to dismisde Crump v. Passaic County7 F. Supp. 3d 249, 259
(D.N.J. 2015). However, “where the compldatially shows noncompliece with the limitations

period,” dismissal on statute of limitans grounds may be appropriatd. “Section 1983 has no

15 Zisa argues that the BCPO Defendants are barred from asserting this statute of limitations
argument pursuant to Fed. R. Civ. P. 12(g)(2J. ®bp. at 60. Rule 12(g)(2) generally prohibits

a party from asserting a new argument or def@amseRule 12(b)(6) motion to dismiss that was

not, but could have been, raised in an earlied fitelle 12(b)(6) motion to dismiss. Fed. R. Civ.

P. 12(g)(2). The BCPO Defendants, however, raised the statute of limitations argument in their
first motion to dismiss.SeeD.E. 40-1 at 11.
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statute of limitations of its own, but borrows the statute of limitations from state personal injury
torts.” Nguyen v. Pennsylvani@06 F.3d 271, 273 (3d Cir. 2018). In New Jersey, personal injury
torts have a two-year statute of limitatiori3ique v. N.J. State Policé03 F.3d 181, 185 (3d Cir.
2010). This same limitation peri@dso applies to Plainfit claims under the NJCRACaban v.
City of Newark No. 17-8230, 2018 WL 2427124, at *4 (D.N.J. May 30, 2018)). Federal law,
however, governs the date when a Section 19@ccrues and the statute of limitations begins
to run1® Nguyen 906 F.3d at 273.
“A claim accrues when the last act neéddo complete the tort occurdd. To that end,

the Supreme Court recently clarified that like @l for malicious prosecution, a plaintiff cannot
bring “fabricated-evidence claims under 8§ 1983 podiavorable terminatioof his prosecution.”
McDonough v. SmithL39 S. Ct. 2149, 2156-57 (2019) (concluding thatHbekbar applies to §
1983 claims for fabrication of evidence). Thus, for the same reasons as discussed in the October
19 Opinion, Plaintiff’'s malicious prosecution claims did not accrue until July 24, 2017. Oct. 19
Opinion at 48-49. Plaintiff's fair triatlaims, therefore, are not time-barred.

Haviland also contends that Zisa fails to plspdcific facts as to Haviland’s involvement
in the purportedly fabricated evidence. BCPO Def. Br. at 28. Drawing all reasonable inferences
in Plaintiff's favor, the SAC pleads sufficient facs to Haviland’s personal involvement in the
alleged fabrication of evidence. SpecificallyetBAC pleads that Haviland ordered and then
oversaw the Campos internal affairs investigation because he realized that Campos provided
conflicting testimony, and fabricated evidence throtigé Internal Affairs investigation. SAC 1

178-95. Consequently, the BCPO’s motion to dismidsiised to the extent that it seeks to dismiss

16 While not specifically addressed by either paftiga’s NJCRA claims also accrued when the
wrongful act or omission occurredevans v. City of NewayiNo. 14-120, 2016 WL 2742862, at
*4 (D.N.J. May 10, 2016).
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the fabrication of evidence claims asserted against Haviland basmuhduct that is not protected
by sovereign or qualéd immunity.

6. Conspiracy (Counts Twelve and Thirteen) and Aiding and Abetting
(Count Sixteen)

Campos, Ferraioli, Haviland and Al-Ayoubi setk dismiss Plaintiff’'s conspiracy and
aiding and abetting claims as time-barred. The conspiracy and common-law tort claims that
Plaintiff asserted in the FAC were dismissediaee-barred because they accrued when his trial
was complete in 2012. Oct. 19 Opinion at 59-G9the SAC, Plaintiff's conspiracy and aiding
and abetting claims are still premised on thmesgre-trial conduct. SAC 11 511-24; 63-70.
Accordingly, Counts Twelve, Theen and Sixteen are dismisseithvprejudice because they are
barred by the statute of limitatiohs.

IV. CONCLUSION

For the reasons stated above, Defendamstions to dismiss (D.E. 137-41) are
GRANTED in part andDENIED in part. An appropriate Order accompanies this Opinion.

Dated: March 31, 2020

17 Arosemowicz seeks to dismiss the conspit@ay aiding and abetting counts on the mefise
D.E. 137. Because the Court is dismissirgséhcounts on statute of limitations grounds it does
not reach the merits of these claims.
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