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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CALLAREMI LINCOLN-MERCURY, INC.
D/B/A MOTION KIA,

Civil No.: 17-cv-6819 (KSH) (CLW)
Plaintiff,

V.

PICON AUTO GROUP LLC D/B/A NEWTON
KIA,

Defendant/Third-Party

Plaintiff, OPINION
V.

ZERO MOMENT OF TRUTH, INC. D/B/A
ZMOT AUTO,

Third-Party Defendant.

Katharine S. Hayden, U.S.D.J.

l. | ntroduction

Plaintiff Callaremi Lincoln-Mercury, Inc. 8/a Motion Kia (“Motion”), a car dealership,
alleges that defendant/third-party pk#inPicon Auto GroupLLC d/b/a Newton Kia
(“Newton”), a competitor, improperly used Motiomiame in internet advertising to pass itself
off as, or as being associated with, Motidewton filed an amended answer, affirmative
defenses, and counterclaim&agt Motion, along with a thdrparty complaint against its
advertising company, Zero Moment of Truth¢.Id/b/a ZMOT Auto (“ZMOT”). Motion has
moved to strike Newton’s amended answed affirmative defenses, and to dismiss the
counterclaims against it. (D.E. 25.) The Galecides this motion ihout oral argumentSee

L. Civ. R. 78.1(b).
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[l. Background

Motion and Newton are Kia deakhips and franchisees of Kia Motors America (“Kia
Motors”). (D.E. 1, Complaint [“Compl.”] 11 1-3,) Motion initiated tis action by verified
complaint and order to show cause, allegirad tewton had been using the Motion name in
internet advertising to improdg suggest that Newton is, @& associated with, Motion.Sge
generallyCompl.;see alsd.E. 1-2 (brief); D.E. 1-3 (mposed order to show cause.)
Specifically, Motion asserts that a Newton interagtertisement used the name “Motion Kia”
above a link to www.newtonkia.com, and thia advertisement appears “when potential
customers of Motion, in Motion’Kia assigned territory, searchetinternet for Motion from IP
addresses in Motion’s territory.(Compl. 11 13-14 & Ex. A.) Based on this advertisement,
Motion has asserted four claims against Newfdhviolation of Section 43(a) of the Lanham
Act, 15 U.S.C. 8§ 1125(a); (2) deceptive acts prattices in the conduct of its business in
violation of N.J.S.A. 56:4-1; (3) commdaw unfair competition; and (4) common law
interference with prospective finess relationships. Motion fhdr alleges that through Kia
Motors it had unsuccessfully sought to cahisevton to cease and desist from using the
advertising in issue. (Compl. 117.)

Prior to the return date on Motion’s ordershow cause, the parties entered into a
consent order, which the Court approved, wheiébwton agreed not tadvertise or associate
itself with the name “Motion Kia” and to remoaay media “using for itself” or associating
itself with that name, without conceding thahad in fact done so. (B. 10.) Subsequently,
Newton answered the complaint and asserted counterclaims against Motion foeribel

(Count 1) and false light (Count 4), based ortibtos alleged statements about Newton to Kia



Motors and unidentified others. (D.E. f4Motion moved to strike Newton’s answer and
affirmative defenses and to dismiss its courdémts, and that motion was fully briefed (D.E. 16,
17, 18, 19). Newton then filed an amended arqW.E. 22) that included a third-party
complaint against ZMOT, a company that Newatlegedly hired to carry out its internet
advertising, asserting a variety of tort amhiract claims. Newton’s amended answer and
affirmative defenses to Motion’s complaint werbeariwvise substantively identical to its original
answer and affirmative defenseZMOT has answered the thiparty complaint [D.E. 29], and
is not a party to the motion currently before the cdurt.

In moving to strike Newton’s amended answaged affirmative defenses and dismiss the
counterclaims against it, Motion has not filed eehrinstead purporting to “rel[y] on the papers
submitted in connection with the identical motion filed with respettig¢anitial Answer and
Counterclaim[.]” (D.E. 25, Noticef Motion.) Motion cites no authority permitting it to do so.
In the interest of efficiency, the court will consider the following previously filed arguments
Motion has made in this litigation: its Naweer 20, 2017 brief [D.E. 16-2, Brief in Supp. of
Pl.’s Mot. Strike and to Dismiss (“Movingr.”)], and December 8, 2017 brief [D.E. 19, Reply
Br. in Further Supp. of Mot. Strike and@esmiss (“Reply Br.”)]. Newton has opposed the

motion [D.E. 26, Memo. of Law in Opp. TRl.’s Mot. Strike(*Opp. Br.”)].

1 Newton included two other “counts” for a preiimary and permanent injunction (Count 2) and
punitive damages (Count 3), but, as discussied, both are types of reliefiot causes of action.
2 |t is unclear what authority Newton relied iorfiling its amended answer, which was untimely
under Fed. R. Civ. P. 15(a)(1). If Motion cenged to the filing othe amended complaint
pursuant to Rule 15(a)(2), thatriet apparent from the docket.

3 ZMOT subsequently moved for leave to fileamended answer and a counterclaim related to
Newton'’s alleged non-payment of invoices. (D.E. 3Br)efing for that motion is ongoing, and it
will be decided separately.



1. Analysis

A. Motion to Strike Answer and Affirmative Defenses

Motion claims Newton’s amended answer affilraative defenses are boilerplate, made
in bad faith, and not compliant with the rutdpleading. Newton r@ends that its answer
represented a good faith attempt to respond to thplednt, and that its affirmative defenses are
proper and “completely relevanttioe case at hand.” (Opp. Br. 5.)

To “simplify the pleadings and save time and experSarlanger v. Verbeke223 F.
Supp. 2d 596, 609 (D.N.J. 2002) (Brotman, J.), Fe€iR.P. 12(f) permits the court to strike
from pleadings any “insufficient defense,” aslves “redundant, immaterial, impertinent, or
scandalous matter,” eithena spont®r on motion of a party. Although generally disfavored,
motions to strike may be granted if the allegagi have “‘no possible laion to the controversy
and may cause prejudice to one of the parties, tbe allegations confuse the issues in the
case.”Gov't Emp. Ins. Co. v. Hamilton Health Care Center, PAD17 U.S. Dist. LEXIS
151772, at *3 (D.N.J. Sept. 19, 2017) (Thompsor(citgtions omitted). An answer may also

be stricken if “bad faith is found to underliectidenial or if the party intended to make the

pleading evasive.”ld. (citation omitted). The court has “‘considerable discretion™ in ruling on
a Rule 12(f) motion to strikeTonka v. Rose Art Indus., In836 F. Supp. 200, 217 (D.N.J.
1993) (Lechner, J.) (citation omitted).

Rule 12(f) can be invoked, as Motion has dorre h® attack a pleaay that falls short
of the standards in Rule &amilton Health Care2017 U.S. Dist. LEXIS 151772, at *3. With
respect to answers and the pleadbf defenses, Rule 8(b) requirde party to “state in short

and plain terms its defenses to each claseded against it,” and to “admit or deny the

allegations asserted against it.” Fed. R. Ci\8(B)(1)(A)-(B). A pary’s denial must “fairly



respond to the substance of the allegation,”iitige party intends, in good faith, to deny an
allegation only in part, it must admit the part tisatrue and deny the remder. Fed. R. Civ. P.
8(b)(2), (4). The party may employ a generalideonly if, in good faith, the party intends to
deny all of the pleading’s allegatis, including its jurisdictional l@lgations. Otherwise, the party
must specifically deny certain allegations, or deny all of theregxhe allegations specifically
admitted. Fed. R. Civ. P. 8(b)(3). Finalifiythe party lacks knowledge or information
“sufficient to form a belief about the truth of alegation,” it must so stat and such a statement
is equivalent to a denial; any allegation not ddns admitted. Fed. R. Civ. P. 8(b)(5)-(6).

In seeking to strike Newton’s amended aesw its entiretyMotion contends Newton
“failed to assert one sufficieanswer,” and that the amended aestalmost entirely consists of
the response: ‘Defendant denieowledge or information sufficient to form a belief as to the

truth of the allegations contain@dthis paragraph and leavesliff to its proofs.” (Moving
Br. 7-8.) Motion argues that thagoproach falls short of a gofaith attempt to respond to the
complaint, and that it would be prejudiced if fedcto litigate in thedce of this answer, which
“fails to fairly apprise [Motion] of [Newtors] position” as to the complaint allegations and
makes it “more difficult and more expensifor Motion to prepare its caseld(at 8.)

Motion is correct that the majty of Newton’s responses tdotion’s allegations are that
it denies having sufficient knowleddeBut Motion has not specifittg identified which of these

responses it targets as improper, and omaaye of Newton’s responses may, in fact, be

appropriate.SeeFed. R. Civ. P. 8(b)(5). For ample, Newton may well lack knowledge

4 Newton does admit a single allegation: thatstdiso the owner and apgor of a franchised
new motor vehicle dealershigoing business under the altemaame Newton Kia . . . at 20
Hampton House Road, Newton, Sussex County, New Jersey. (Compédjdsd.E. 22,
Amended Answer { 3.)



sufficient to admit or deny Motion’s allegatiatout Motion’s own speling on advertising and
the content of such advesdiments [Compl. § 11]. Arguably, Newton might not know whether
Motion’s operation as a Kia deaskip has been continuous iratkettstown since 2011, and that
it has done substantial business as described igrnaata8 of the complaint. Only in its reply
does Motion cite specific “instances” of allegais in its complaint that it believes Motion
should be expected to admit or deny — portionsaragraphs 9 and 10, and paragraph 13 (Reply
Br. 2-3) — and even then fails to explain why #htisstances” infect the entirety of the amended
answer such that it should be slken as having been made in lfaith or intentionally invasive.
Similarly, Motion fails to connect #se assertedly deficieresponses to anyagific prejudice it
would suffer if they were permitted to stand, @&t claiming generically #t the case would be
“more difficult and expensive” tbtigate. (Reply Br. 3see alsdMoving Br. 8.)

Under these circumstances, the case lawidviccites does noupport the disfavored
relief of striking a defendant’s awer in its entirety. Indeedlotion cites only one case in the
Third Circuit in which the defendant’s entmeswer was stricken as opposed to specific
paragraphs or defenses, and therettoeimstances were very differerfee Hamilton Health
Care 2017 U.S. Dist. LEXIS 151772, at *2, 5 (strikitenswers” defendants sent to plaintiffs’
counsel by email, but which they did not fdeproperly serve, and which made only “short,
vague denials as to each causadaiion at large, rather thaorresponding with paragraphs or

facts within the [c]lomplaint’}.

® The out-of-circuit cases Motion citare equally distinguishabl&eeGreenberg v. Guzman
2014 U.S. Dist. LEXIS 194353, at *1-2 (C.D. Cally 10, 2014) (striking “one-sentence
[a]nswer presenting defenses under Rule 12(B)jp Men & A Truck/Int'l, Inc. v. Empire
Moving & Storage In¢.2012 U.S. Dist. LEXIS 197419 (S.D. Fla. Nov. 14, 2012) (striking one-
line answer of defendant that stated only him@and “Denying all the allegations in the case”);
Colonial Pacific Leasing Cqr. v. Eric T. Helland, DDS, P.C2012 U.S. Dist. LEXIS 132012

(D. Colo. Sept. 17, 2012) (striking swer that only asserted #& affirmative defenses and did



Although Motion’s argument inupport of its request to strikéewton’s entire answer is
insufficient to warrant that relief at this segghe Court disagrees with Newton that it fully
complied with federal pleading requirements iafting its answer. Keeping in mind the variety
of options that Rule 8(b) permits, includingf@ admissions and partial denials, Newton’s
pleading lack of knowledge about @ént allegations is unsatisfactor$gee Madjar v. N.J. Dep't
of Corr.,, 1993 U.S. Dist. LEXIS 6166, at *15 (D.N.J. Ap, 1993) (Fisher, J.) (a party may not
assert lack of knowledge “if the necessary $amt data involved angithin his knowledge or
easily brought within his knowledge,” and sutdnials for lack of knowledge can be deemed
admitted (citations omitted)¥ee als@inclair Cattle Co. v. Ward®2015 U.S. Dist. LEXIS
140746, at *7 (M.D. Pa. Oct. 16, 2015) (“A pleadingdel that obscures parties’ positions on
the bulk of the allegations against them until after discovery is neither permissible under the
current rules, nor desirable.”). And so wiilhe Court will deny the motion to strike to the
extent it targets Newton'’s entiemswer, it does so without prejad to Motion’s right to move
to strike specific responsésonsiders objectionable, proud) reasons why those responses
were made in bad faith or with the intenteviasion, and how Motion would be prejudiced if
those responses were permitted to stand.

Motion has also moved to strike all bwuto (the first and sith) of Newton’s 19
affirmative defenses. It argusat nine of them “simply derjvotion’s] claims and requests

for relief,” seven are “whollyrrelevant” to Motion’s claims, antftlhe remainder” (presumably

not admit or deny the complaint’s factual allegas, and requiring filing of amended answer);
United States v. Kenned333 F.R.D. 530 (D.N.D. Nov. 3, 200&}riking “tax protestor-type
documentation” defendant filed instead of an ansvw&@gason v. Chain Serv. Res00 F.
Supp. 1241, 1257-61 (S.D.N.Y. 1969) (denying deferglambtion to strike complaint in its
entirety, and instead partially granting alternatigquest to strike specific allegations).



the fifth, eighth, and twelfth affirmative defaasy are “conclusory, bat®ned allegations” that
would “confuse the case with ambigegi” (Moving Br. 10-11.)

An affirmative defense generally involves datelant asserting factisat, if true, would
defeat the plaintiff's claim, even if ¢hcomplaint’s allegations are all tru®lodern Creative
Services, Inc. v. Dell Inc2008 U.S. Dist. LEXIS 5929, at *4-5 (D.N.J. Jan. 28, 2008) (Linares,
J.). Motion argues that Newt@asecond, fourth, ninth, tentheeenth, thirteenth, fourteenth,
sixteenth, and nineteenth affiative defenses simply deny the complaint allegations, and
therefore are not proper affirtinge defenses. But Motion doast explain why or how it would
be prejudiced if “denials” couched as affirmatidefenses are permitted to stand, or how striking
them would streamline the litigationCf Moving Br. 9 (describing purposes of motions to
strike); see also Vazquez v. Triad Media Solutions, @16 U.S. Dist. LEXIS 3912, at *6
(D.N.J. Jan. 13, 2016) (Walls, Malibu Media, LLC v. Lee2013 U.S. Dist. LEXIS 72218, at
*17 (D.N.J. 2013) (Thompson, J.) (both noting thretttion to strike defense should not be
granted absent prejudicettte adverse party).

Motion challenges the secondufth, seventh, tenth, fiftedntseventeenth, and eighteen
affirmative defenses as “wholly irrelevand its claims [Moving Br11], but beyond simply
stating, in cursory fashion and only in its reply fribat “[t]his is not a breach of contract case”
[Reply Br. 4], Motion fails to explain why, in th@ntext of the specific alms it has asserted in
its complaint and the elements of those claims téingeted defenses bear no relevance to them.
Similarly, Motion seeks to strike Newton'’s fiftaighth, and twelfth affirmative defenses on the
basis that they are conclusory and would “csefthe case with ambiguities,” but leaves
unexplainechowthose defenses would confuse the case if permitted to remain. At this early

stage of the litigation, it wodlbe premature and unwarranted to strike 17 of Newton’s 19



affirmative defenses based on the gaheed arguments presented heBee Cipollone v.
Liggett Group, InG.789 F.2d 181, 188 (3d Cir. 1986) (counsglihat courts should not strike
defense unless its insufficiency is clearlypapent, based on a “concern that a court should
restrain from evaluating the merits of a detendhere . . . the factual background for a case is
largely undeveloped”).

The Court disagrees, however, with Nem/s assertion in its opposition that its
supposedly “well thought out defses” give Motion “fair notice,and that “[a] court would be
able to determine that these defenses arecgiifiwhen facts are construed in a light most
favorable to [Newton].” (Opp. Br. 5-6.f. Vazquez2016 U.S. Dist. LEXIS 3912, at *8
(defining “fair notice”). Although Motion’s arguments as prdgeframed are insufficiently
specific to permit the Court to grant its motiorstdke, it has highligted deficiencies in
Newton’s affirmative defenses that raise the tgreaf inefficient, prolonged discovery into
irrelevant matters. Therefore, the Court wileeoise its discretion tdeny Motion’s request to
strike Newton’s affirmative defenses, butvath Motion’s request to strike the amended
answer, will do so without prejudice to anesved motion that makes a proper showing that
specific defenses sought to be stricken wartiaat relief based aime demanding standard
governing such requests.

B. Motion to Dismiss Counterclaims

Motion moves to dismiss Newton’s libgér seand false light counterclaims under Fed.
R. Civ. P. 12(b)(6), for failure to state a ataupon which relief may be granted. To survive

dismissal, a counterclaim mustoittain sufficient factual matteaccepted as true, to ‘state a

® The Court fully expects counsel to engaga imeaningful effort, with the assistance of
Magistrate Judge Cathy Walddwo, pare down Newton’s affirmative defenses in advance of any
motion practice before this Court on the isse® infraPart IV.



claim to relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). Legal conclusions are to be
disregarded, and a claim satisfies the “plausibility” standard only if the factual allegations permit
the Court to “draw the reasoble inference that the defendasitiable for the misconduct
alleged.” Fowler v. UPMC Shadysid&78 F.3d 203, 210 (3d Cir. 2009) (quotigdal, 556
U.S. at 678). The standard “does not require ‘detailed factual allegations,’ but it demands more
than an unadorned, the-defendant-unlawfully-harmed-me accusaligmal, 556 U.S. at 678
(citing Twombly 550 U.S. at 555). “Threadbare recitaishe elements of a cause of action,
supported by mere conclusory statements, do not suffigeal, 556 U.S. at 678&ee also
Twombly 550 U.S. at 555) (“[A] formulaic recitaticof the elements of a cause of action will
not do.”).

Newton has asserted a counterclaim against Motion is forpdrede To make out a
claim for libel, which is defamation in written forra plaintiff must allegéacts that, taken as

true, would establish (1) the s@artion of a false and defamatory statement concerning another;
(2) the unprivileged publication dtiat statement to a third pargnd (3) fault amounting at least

to negligence by the publisher.”Leang v. Jersey City Bd. of Edut98 N.J. 557, 585 (2009)
(quotingDeAngelis v. Hill 180 N.J. 1, 13 (2004)}V.J.A. v. D.A.210 N.J. 229, 238 (2012)

(describing libel as defamatidoy written or printed words). Whether a statement is defamatory

is measured by its content (the fair and natural meaning a reasonable person would give the

" The required state of mind varieased on whether the plaintiffaspublic or private figure or

official, and on whether the subject tigat is a matter of public concer®enna v. Florimont

196 N.J. 469, 473 (2008). Because Newton’s counterclaim, as pleaded, does not even satisfy the
minimum negligence threshold, the court neetddeezide whether negligence or actual malice
applies.

8 The parties do not dispute that New Jells@yapplies to these state law claims.

10



statement); verifiability (whetir the statement is fact opinion); and the context of the
statement (including the listensreasonable interpretatiorid. A written statement is libelous
per seif it is defamatory on its face, as opposed to only in light of extrinsic fautkon v.
Bernstein 218 F. Supp. 3d 285, 302 (D.N.J. 2016) (citiagvrence v. Bauer Publ’g & Printing
Ltd., 89 N.J. 451, 459 (19829).

Newton’s other substantive counterclaim agaMetion is for the privacy tort of false
light. False light is a causd action for “invasions of [wacy involving ‘publicity that
unreasonably places the other in a false light before the pubRoshaine v. Kallingerl09 N.J.
282, 293 (1988) (citations omitted). To properly plaadaim for false light, the plaintiff must
allege facts that, taken as true, show thatdtfendant gave publicitp a matter concerning
plaintiff that places the latter in a false light before the puidicand that “(a) the false light in
which the other was placed would be highly nffize to a reasonable person, and (b) the actor
had knowledge of or acted in reckless disregato #se falsity of the publicized matter and the
false light in which the other would be placed&Angelis 180 N.J. at 19 (quotingomaine
190 N.J. at 293). A “fundamental requirement” & tbrt is that the publity be false, or, at

minimum, be capable of giving rise adfalse public impression of plaintifRomainge 190 N.J.

% Libel per seis sometimes defined in New Jersey casettamean libel that falls into certain
categories, including statements ctopational incompetence or miscondseg, e.g.Mackay

v. CSK Pub’g C9.300 N.J. Super. 599, 616 (App. Div. 199adting the “four recognized
categories of slander libel per sé (emphasis added)), and Mol cites it as an essential
element of Newton’s libgber seclaim [Moving Br. 13]. This ppears to be a misinterpretation
of controlling New Jersey law, which utilizeso#e categories to determine when slanderous, not
libelous, statements require proof of special damages. Ward v. Zelikovsk¥36 N.J. 516,
526, 540 (1994)napinsky v. Goldyr23 N.J. 243, 250 (19579ge also Herrmann v. Newark
Morning Ledger Cq.48 N.J. Super. 420, 442-46 (App. Div. 1958) (discussing the confusion
over term libeper s§. The Court need not resolve tlssue at this stage, because Newton'’s
libel counterclaim fails to adequately plead anyhaf other undisputedissential elements of
that claim, as discussed below.

11



at 294 (citation omitted). Moreorehe material in issue “‘must constitute a major
misrepresentation of [plaintiff's] charaet history, activitie or beliefs.” Id. at 295.

Newton'’s allegations in support of both coentaims are nothing but “[tjhreadbare
recitals of the elements of [the] cause di@at, supported by mere conclusory statements.”
Igbal, 556 U.S. at 678. Indeed, Newton does not édentify the statemds it alleges are
defamatory and placed it in a false light; it offerdy conclusory recitations of the elements of

each claim, coupled with the following vagukegations about the challenged statements:

5. These statements attribute conduct and characteristics to Defendant that
are contrary to customary and lawful asts franchised motor vehicle dealer.

6. Plaintiff's false and malicious statents include, without limitation that
(a) [sic]
€)) Defendantgsic] misrepresenthemselves as Motion Kia;

(b) Use deceptive and unlawful practices;
(c) Use unlawful behavior.

17. These statements of fact imput®&fendant (1) criminal offenses; and

(2) conduct, characteristics or conditidhat are incompatible with Defendant’s

business, trade, or office.
[D.E. 22, Counterclaim 11 5-6, 17.] These alteges leave much unsaid, including what
“conduct and characteristics” Motion purportedkcribed to Newton; how and when Motion
made the supposedly false statements regaMimgon misrepresenting @ as Motion; what
deceptive practices or unlawful behavior Motaaimed that Newton engaged in; what criminal
offenses Motion attributed to Newton; andawhconditions” were pyrortedly “incompatible”
with Newton’s business. Without more infation about the content circumstances of
publication of the challenged statents, it is impossible to disecehow they could be false and

defamatory and whether Motion acted with the redgiistate of mind ipublishing them. Itis

equally impossible to ascertain how Newton wasetl in a false light, whether that false light

12



would be highly offensive to a reasonablesp®, or whether Motion knew of or acted in
reckless disregard of the matter’s falsifjhe Court therefore omot draw a reasonable
inference that Motion is liable fahe misconduct Newton alleges.

Newton argues that its counterclaims should survive because it has adequately pleaded
them under Fed. R. Civ. P. 8, which it definesemgliring only allegations that are sufficient to
alert the defendant of the alléigams against it. (Opp. Br. 7But that begs the question:
although federal notice pleading starttta as embodied in Rule §(2), do require the pleader to
put the defendant on notice of thaioh against it, whether a pleadigatisfiesthe notice
pleading standard, and is therefore entitled tx@ed in the face ofraotion to dismiss, is
measured by the plausibility analysis outlined abdee, e.glgbal, 556 U.S. at 678 (“Rule 8
marks a notable and generous departure from the hypertechnical, code-pleading regime of a prior
era, but it does not unlock theors of discovery for a plaifitiarmed with nothing more than
conclusions. . .. [O]nly a complaint that steagdausible claim for tef survives a motion to
dismiss.”)® Newton’s counterclaims do not meet teiandard. The motion to dismiss them is
GRANTED.

Neither party has addressed Counts Twh &hree of Newton’s counterclaim, which
seek an injunction and punitive damages, respectively. Both are types of relief, not causes of
action.Educ. Impact, Inc. v. Danielsp8015 U.S. Dist. LEXIS 9467, at *57 (D.N.J. Jan. 28,

2015) (Wolfson, J.) (injunctive relief)erano v. Cnty. of Esse2017 U.S. Dist. LEXIS 113256,

10 Newton’s reliance oMangan v. Corporate Synergies Group, |r834 F. Supp. 2d 199
(D.N.J. 2011) (Simandle, J.), is unpersuasivMangan offered far more detailed factual
allegations concerning the alleged defamastagements about him by his former employer,
permitting the court to assess whether the elésrafra defamation claim were met. Here,
Newton'’s allegations are so vague and conclutithere is no basis by which the Court can
even evaluate whether the elements of Igszlseand false light are met.

13



at*11-12 (D.N.J. July 20, 2017) (McNulty, J.) (punitive damages). Because both of Newton’s
substantive claims have been dismissed, tbesets likewise cannot preed and are dismissed.
V.  Conclusion

For the reasons set forth above, Motion’s motmstrike the answer and 17 of Newton’s
affirmative defenses is DENIEmyjthout prejudice to renewal asitlined in the foregoing opinion.
Motion’s motion to dismiss Newton’s counteaiths is GRANTED, and Newton’s counterclaims
are DISMISSED WITHOUT PREJUDICE. If it sthooses, Newton may seek to file amended
counterclaims that satisfy the applicablebstantive and pleading standards by filing an
appropriate motion for leave to file amed counterclaims, accompanied by the proposed
amended counterclaimsSeeShane v. Fauver13 F.3d 113 (3d Cir. B0). If Newton fails or
declines to do so, the court will convéris dismissal to aawith prejudice.

The parties shall address the issue ofeveed motion practice and amendment of the
counterclaims when they appear in person andhe record before the Honorable Cathy L.
Waldor, U.S.M.J. on Tuesday, October 30, 2018,dduwe previously set for a conference with
Judge Waldor.

An appropriate order will follow.

/s/ Katharine S. Hayden
Date: October 29, 2018 Katharine S. Hayden, U.S.D.J
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