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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

QINGWEI MA, etal.,

Plaintiff s,
Civil Action No. 17-7379(ES) (JAD)
V.
OPINION
CHEF JON’'S AUTHENTIC CHINESE
CUISINE, et al.,
Defendans.

SALAS, DISTRICT JUDGE

Before the Court is plaintiffs Qingwei Ma and Qun Z(gollectively, “Plaintiffs”) motion
for default judgmenagainst defendasiChef Jon’s Authenti€hineseCuisine(“Chef Jon’s”)and
Guo Hong Wang“Wang”) (collectively, “Defendants”) (D.E. No. 20. Having considered
Plaintiffs’ submissionsthe Couridecides this matter without oral argumeBeeFed. R. Civ. P.
78(b). As set forth below, the ColENIES the motion
l. Background

Plaintiffs are two former employees &@hef Jors, a for-profit sole proprietorship
restauranthat is owned by Wang. (D.E. No. 1 (“Complairfff) 7-9). Plaintiffs worked atChef
Jon’sfrom August 23, 20180 September 30, 2017. (D.E. No-2@‘Ma Cert.”) § 4; D.E. No.
20-3 (“Zhu Cert.”) 1 4). During that time2laintiffs allege that Defendants failed to pay them
oveltime wagesand failed to pay Zhthe minimum wage required by lawSpecifically, Ma
allegedly worked a total of 66.5 hours per week as a cook at Chef Jon’s, without overtime pay.

(Comphint 1 21, 23 & 35Ma Cert. 11 57 & 10). Zhu allegedly worked a total of 66.5 hours
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per weekwithout overtime pay and at an hourliage of $6.94prepaing cold food and brinigpg
food to tables. (Comaint Y 32-33 & 36; Zhu Cert]{ 5, 7-8 & 1D

Based on the foregoin@|aintiffs filed suit on September 22, 2017, alleginglations of
the Fair Labor Standards Act (“FLSAdnhdNew Jersey Wage and Hour Law (“NJWHL&s well
as claims for breach of contract and unjustcimnient After Defendants failed to appear in this
action,Plaintiffs requested @lerk’s entry ofdefault pursuant td-ederal Rulef Civil Procedure
55(a). (D.E. No. 3). The Clerk of Cowmtered default as to DefendantsNovember 28, 2017.
(SeeNovember 28, 201DocketText Entry &DecembeB, 2019DocketText Entry). Since then,
Plaintiffs have twice moved for default judgment, &melCourtdenied Plaintiffsmotions without
prejudice for failure “to address the default judgment factors as ordered by the G8eeD.E.
Nos. 13 & 18). Plaintiffs againmove for default judgment pursuant to Eeal Rule of Civil
Procedures5(b)(2) on their FLSA and NJWHL claims. (D.E. No.-2@“Mov. Br.”) at 1)}
Plaintiffs requesta total awardof $55,775.00, which they argue accounts (fpizhu’s unpaid
minimum wages; (iipPlaintiffs unpaid wage$or overtime work; (iii) liquidated damages pursuant
to the FLSA and (iv) reasonable attorney’s fees and costs incurred in pursuit of this gbtmn.
Br. at 9). To datd)efendants have not appearedhis action and the motion is unopposed.
Il. Legal Standard

“[E]ntry of a default judgment is left primarily to the discretion of the district CouHititz
v. Woma Corp.732 F.2d 1178, 1180 (3d Cir. 1984hlowever,it is preferable for cases to be
disposed of on the merits wheneveagiicable Id. at 1181. A district court may enter default

judgment against a party who has failed to plead or otherwise respond to the action ifilsd aga

! Plaintiffs do not move for default judgment on the remaining counts @ahwplaint, including theollective
action claims and the breach of contract and unjust enrichment clahms,the Court does not address them.
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him. Fed. R. Civ. P. 55(b)(2). To obtain a default judgment, a plaintiff must first requgsbie
default by the Clerk of CourtSee Nationwide Mut. Ins. Co. v. Starlight Ballroom Dance Club,
Inc.,, 175 F. App’x 519, 521 n.1 (3d Cir. 2006). Once default judgment is entepdaintff
seeking default judgment must then file a motion with the district court requestingjghe re

“Before entering default judgment, the Court must address the threshold issue of whethe
it has personal jurisdiction and subject matter jurisoiictiver the parties.Prudential Ins. Co. of
Am. v. BramlettNo. 080119, 2010 WL 2696459, at *1 (D.N.J. July 6, 2010hen, “the Court
must determine (1) whether there is sufficient proof of service; (2) whatbaificient cause of
action was stateénd (3) whether default judgment is properéamsters Health & Welfare Fund
of Phila. & Vicinity v. Dubin Paper CpNo. 117137, 2012 WL 3018062, at *2 (D.N.J. July 24,
2012) (internal citations omitted).

1. Discussion

A. Jurisdiction and Proof of Service

As a threshold matterhé Courtis satisfied that it has subject matter jurisdiction over
Plaintiffs’ FLSA and NJWHL claims The Courthassubject matter jurisdiction over Plaintiffs’
FLSA claims becausieyarise under the laws of the United Stat&se28 U.S.C. 8§ 1331.The
Court hasupplementgurisdiction over PlaintiffsSNJWHL claimsbecause they are relatedatod
arise out of the same controversy as the FLSA clabes28 U.S.C. § 1367(a).

TheCourtis also satisfiethat it has personal jurisdiction ou@efendants The Courhas
personal jurisdiction over Chef Jon’s becawseset forth belovgervice of process on Chef Jon’s
was proper and its principal place of business is in New Jersey (@iohfj®). SeeNieves v. Top
Notch Granite & Marble LLCNo. 101589, 2011 WL 2937352, at *1 (D.N.J. July 19, 2011)

Similarly, the Court has jurisdiction over defendant Wang because he is an individiliagres



New Jersey (Comalnt § 10, and he was served with prosda New Jersey.Chanel, Inc. v.
Matos 133 F. Supp. 3d 678, 684 (D.N.J. 2018)] his method of iforum servicehas long
provided a basis to exercise persguekdiction””). Thus,the exercise gbersonal jurisdiction is
proper here.

And lastly, Plaintiffs properlyand timelyserved DefendantsPlaintiffs filed proofs of
serviceshowingthat on Septembe®22017, at 1:15 p.m., a process server served defendant Wang
with his own summons and complaint and a summons for Chef Jon’s. (D.E. Nos. 4 & 5). Such
service is proper as to Wang as an individual, and as to Chef Jon’s as a sole propriedeeship.
Fed. R. Civ. P. 4(e) (an individual may be served by “delivering a copy of the summonstand of t
complaint to the individual persondl)y Fed. R. Civ. P. 4(h(an unincorporated association may
be servd “by delivering a copy of the summons and of the complaint to an officer, a managing or
general agent, or any other agent authorized by appointment or by law to receive service of
process.”).

B. Sufficiency of Claims

Having considered the threshold issues of jurisdiction and service of process, the Court
turns to the sufficiency ddaintiffs’ FLSA and NJWHLclaims? SeeNationwide Mut. Ins.175
F. App'x at 521.“The Court accepts all watleaded factual allegations in the pleadings as true,
except as to damagesSee Abarca v. KC Consulting Grp., Indo. 16213, 2018 WL 2215516,
at *4 (D.N.J. May 14, 2018).

“The H.SA establishes federal minimumwage, maximurhour, and overtime guarantees

that cannot be modified by contracDavis v. Abington Mem’l Hosp765 F.3d 236, 241 (3d Cir.

2 Because the “NJWHL mirrors its federal countergathe Court considers thelaims under each
simultaneously.See Qu Wang v. Fu Leen Meng Rest. Ltd. Liah.NXom.168772, 2018 WL 1027446, at *3 (D.N.J.
Feb. 23, 2018)Brown v. Apothaker & Assocs. P,Blo. 173994, 2018 WL 1605148, at *2 n.5 (D.N.J. Apr. 3, 2018).
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2014) (quotingsenesis Healthcare Corp. v. Sym¢Aa®9 U.S. 66, 69 (2013)). Under the FLSA,
employersmust pay their employeestdeast a specified minimum hourly wage for work
performed andan employee who works more than forty hours in a single workweek must be paid
for hours worked in excess of forty hours “at a rate not less than one ahdlbtimes the regular

rate at which he is employed29 U.S.C. § 207(a)(1)To plead a plausiblIELSA overtimeclaim,

“a plaintiff must sufficiently allege forty hours of work in a given workweek as aglsome
uncompensated time in excess of the forty houidvis 765 F.3dat 242 (alterations and
emphasis omitted) (quotingundy v. Catholic Health Sys. of Long Island Jd.1 F.3d 106, 114

(2d Cir. 2013). Employers who violate the FLSA'’s provisions dt@ble to theemployee or
employees affected in the amount of their unpaid minimum wages, or their unpaid overtime
compensation, as the case may be, and in an additional equal amount as liquidated"d@&ages.
U.S.C.A. § 21().

The FLSA also provides for individushbility against employersQu Wang 2018 WL
1027446, at *2. e determiration ofwhether an individual is an employer for FLSA purposes
turns onthat individual’scontrol, and courts consider whether thaividual defendant: “(1) had
the power to hirand firetheemployees, (2) supervised and controlled employee work schedules
or conditions of employment, (3) determined the rate and method of payment, and (4) maintained
employment records.Santiago v. Lucky Lodi Buffet Iné&No. 156147, 2016 WL 6138248, at *2
(D.N.J. Oct. 21, 2016).

Applying these standards, the Court concludes the Plaintiffssudfi@ently stated a claim
as to Chef Jon’s, but not as to defendant WaAg. to Chef Jors, Plaintiffs’ unchallenged
allegations establish violations of the FLSA and NJWHaintiffs allegethat they both worked

over 40 hours per week and that they did not receive overtime compensation for the hours worked



over 40 hours per weekMa Cert. 15,7 & 10; Zhu Cert. 1 &, & 10). And Plaintiff Zhu alleges
that he was paidnhourly wage of $6.94Zhu Cert. { 8), whickvasbelow the minimum hourly
wagein 2016 and 2017SeeU.S. Dep't of Lab, Wages & Hour Div.Changes in Basic Minimum
Wages in NotiFarm Employment Under State Law: Selected Years 1968 to (2849 2020),
https://www.dol.gov/agencies/whd/state/minimurage/history (hereinafter “Minimum Wage
Rates”) “These allegations, when accepted as true, are sufficient for thetudtthat Plaintiff
has stated viable causes of action for violations of the FLSA and NJ\A#linst Chef Jon.sSee
Jian Zhang v. Chongging Liuyishou Gourmet NJ, INo. 1810359, 2019 WL 6318341, at *2
(D.N.J. Nov. 26, 2019kee alsd.urty v. 2001 dwing & Recovery, IncNo. 1806302, 2019 WL
3297473, at *3 (D.N.J. July 23, 2019).

As to defendant Wang, Plaintiffs’ claims fail because Plaintiffs do not addyadkege
Wang’s status as an employemder the FLSA The Complaint does not contain any factual
allegations that assist tlgourt in analyzing the control factors describgapra Instead,the
Complaint contains legal conclusions that “Defendants were Plaintiffs’ emplagethat term is
defined by the FLSA . ...” (Comght 13;see also id{{ 16, 20, 2@ 30). Butthe Court cannot
rely on such legal conclusions to find that Plaintiffs plead a sufficient céiastion. See Ashcroft
v. Igbal 556 U.S. 662, 678 (“Threadbare recitals of the elements of a cause of action, supported
by mere conclusory statements, do not sufficelWjthout more, the Court is unable to conclude
thatdefendant Wang is individually liable as an employer under the FC®&fpare e.gMontero
v. Brickman Grp., Ltd.No. 122535, 2012 WL 3757499, at *3 (D.N.J. Aug. 28, 20xncluding
that the complaintfailed to provide the Court with a basis for determining whether an individual
defendanhad operational controlver corporate defendarisuch that he may be held individually

liable for any FLSA violationg), with de Camillisv. Educ. Info. & Res. CtrNo. 1811576, 2020



WL 5525547, at *3 (D.N.J. Sept. 12020) (“Under the economic reality test, Plaintiff has
established thdfthe individual defendantjvas anemployerunder the=LSA.") and Alvarez v.
Millenium Tree Serv. & &ndscaping Design, IndNo. 127182, 2013 WL 5536193, at *2 (D.N.J.
Oct. 7, 2013) (explaining than individual defendantqualifie[d] as an‘employer’ because he
had the power to hire and fire employees, set wages and schedules, and retain emplogée rec
For these reasons, the Codeniesthe motion for default judgment as to defendant Wasge
Wallace v. Fed. Employees of U.S. Dist. CourtPB[825 F. App’x 96, 101 (3d Cir. 200anda
Rest. Grp., Inc. v. Panda Chinese & Japanese Rest., NbC1211718, 2018 WL 5294568, at
*1 (D.N.J. Oct. 25, 2018) (“Default judgment is inappropriate, even where defendanfaite/e
to appear, unless thpdaintiff has provided welpleaded facts sufficient to establish a claim. . . .
Because a defaulting party does not admit conclusions of law, a court must make an independent
inquiry into whether the unchallenged facts constitute a legitimate caus@oot™ac As to Chef
Jon’s, the Court turns to whether default judgment is proper in this action.

C. Propriety of Default Judgment

To determine whether granting default judgment is proper, the Court must make “factual
findings as to: (1) whether the party subject to default has a meritorious defensep(2)jutiee
suffered by the party seeking default, and (3) the culpability of the party subject to dddeawity”
Brady, Inc.v. N.J.Bldg. Laborers Statewide Fund®0 F.R.D171, 177 D.N.J. 2008) Here, the
current record does not indicate that Chef Jon’s has any meritorious debees®alibu Media,
LLC v. DeleonNo. 153855, 2016 WL 3452481, at *3 (D.N.J. June 20, 2016) (“The Court may
presume that a defendant who has failed to plead, defend, or appear has no meritenisas’def
Moreover, Plaintif6 havebeen prejudiced by Chef Jori&lure to answer because Plaifgihave

been prevented from seeking relidee Gowan v. Cont’l Airlines, IndNo. 161858, 2012 WL



2838924, at *2 (D.N.J. July 9, 2012) (finding that the plaintiff would suffer prejudice if the court
did not enter default judgment because the plaintiff “has no other means of s#eakiages for
the harm caused Hy]efendant”). Finally, with respect to the issue of whether default was the
result of culpable conduct hige defendantChef Jon’shas not participated in the litigation despite
being servedvith the Complaint approximatetiiree years agoThus, Chef Jon’ss culpable for
defaulting in this caseSeeQu Wang 2018 WL 1027446, at *3—4.

D. Damages

“While the court may conduct a hearing to determine the damages amount, Fed. R. Civ. P.
55(b)(2), a damages determination may be made without a hearing as long as thescoest e
that there is a basis for the damages specified in the default judgerDays”’Inns Worldwide,
Inc. v. PanchalNo. 151459, 2015 WL 5055318, at *2 (D.N.J. Aug. 25, 2015) (internal quotation
marks and alterations omitted)ln light of the FLSAs remedial purposes, an employee can meet
his burden to establish that he performed work for which he was not properly compensated
‘through estimates based on his own recollectioBantiage 2016 WL 6138248, at *3j(oting
Santillan v. Henap822 F. Supp. 2d 284, 294 (E.D.N.2011)). Here, Plaintiffs submitted
certifications‘detailing the length of shifts, relevant weeks worked, and amount of pay received.”
Lurty, 2019 WL 3297473, at *8collecting cases).Based on the information provided in these
certificatiors, the Court is able tdetermine the damagewed to each plaintiffAs acknowledged
by Plaintiffs, the amountsepresenthe damageswed to Plaintiffs based on their FLSA claims
because they are not entitled to double recovery on their NJWHL cléiiws.. Br.at 2.

i Plaintiff Ma
As to Plaintiff Ma, the Court agrees with Plaintiffs that Ma is owed $8,990.12 in actual

damagesPlaintiff Ma worked for Defendants for a total of. 5Wweeks between August 23, 2016,



and September 30, 2017. (Ma Cert. @)ring that time, Ma worked 66.5 hours per week, at an
hourly wage of $11.8Qvithout overtimepay. (Id. 11 #~10). Ma’s overtime pay should have been
one and ondalf timeshis hourly wage (or $17.70). To compensate Ma for the unpaid overtime,
the Court calculates the difference between the amount Ma earned each weelaarulititeMa
should have earned each wetlis 26.5 hours of overtimerere properly accountefr, ard
multiplies that number by the number of weeks worked.

Ma should have earned $941.05 each week ((40 x $11@®) 3 x 97.70)). Instead, Ma
earned $784(each week66.5 x $11.8Q) Thus Ma was underpaid by $156.35 each wegkd
for his 57.5 weeks worked, Ma is owed $8,990.12 in overtime pay ($156.35)x 57.5

Ma also seekdiquidated damages in an amount equal s compensatory damages
pursuant to 29 U.S.C. 8§ 216(b). An employee is entitled to such damages unless the employer
shows its actions were “in good faith and that [it] had reasonable grounds for believingsjthat [
act or omission was not a violation.” 29 U.S.C.&®,Brock v. Claridge Hotel & Casind46
F.2d 180, 187 (3d Cir. 1988).“Where, as here, a defendant has failed to appear, and has not
presented any evidence regarding good faith, a court should award liquidated damages to the
plaintiff.” Qu Wang 2018 WL 1027446, at5*(collecting cases) Ma is therefore entitled to
liquidated damages in the amount of $8,990.12, making his total daaaget$17,980.24.

ii. Plaintiff Zhu

Plaintiff Zhurequests actualamages for his unpaid minimum wages and unpaid overtime.
Zhu states that he worked at Chef Jon’s5iab weeks between August 23, 2016, and September
30, 2017.(Zhu Cert.  4).During that time, Zhu alleges that he worked 66.5 hours per week, at

an hourly wage of $6.94iq. 1 7~8), which was below the minimum wage in both 2016 and 2017.

3 Plaintiffs acknowledge that liquidated damsg@re notavailable under the NJWHL, and request these
damages pursuant to the FLSA only. (Mov. Br. at 2).
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Zhu further alleges that he was not paid overtime for hours worked in excess of 40(lbufs
10). Zhu requests $14,332.38 for his unpaid overtime and minimum wages.

At the outset, the Court disagrees with Plaintiffs’ calculation of Zhu’'s dasnages Court
arrives at Zhu’'s damages by calculatimyv much Zhu is owed fahe40 hours of work per aek
for which he was paid below the minimum wagel addinghe amounZhu is owed for the other
26.5 hours of work per week, for which he was paid below the minimum avab@ overtime.
Because, as Plaintiffs point out, the minimum wage was differe2®16 ($8.38 per hougnd
2017($8.44 per hour), the Court breaks down the calculation fureeMinimum Wage Rates.

In 2016, Zhu should have made $8.38 per hour for his first 40 hours of work per week, and
$12.57 (time and a half) for the extra 26.5 hours, for a weekly salary of $668.30. Instead, Zhu was
only paid $6.94 for all 66.5 hours, resulting in a weekly salary of $461.51. Thus, Zhu was
underpaid each week by $206.79. For his 18.5 weeks worked in 2016, Zhu is owed $3,825.61.

In 2017, Zhu should have made $8.44 per hour for his first 40 hours of work per week, and
$12.66 (time and a halfpr the extra 26.5 hours, for a weekly salary 67%.09. Instead, as just
explained, Zhu was only paid $6.94 for all 66.5 hours, resulting in a weeldyy of $461.51.

Thus, Zhu was underpaid each weekbB$1.58. For his 39 weeks worked in 2017, Zhu is owed
$8,251.62, making his totaktualdamages amount $12,077.23.

Plaintiffs’ calculation, resulting in a total of $14,332i8&lamages, is incorrect because it
calculates damages for the gap between Zhu’s salary andrtimum wage twice. Specifically,
Plaintiffs beginby calculatingZhu’s minimum wagedamage$ased on all 66.5 hours thahu
worked. (Mov. Br. at 7). Such an approach would be fine if, at the next step, Plaiatdtdated
the overtime damages based on the difference betiveannimumwageat the time and the time

and a half overtime Plaintiff should have been paldstead,Plaintiffs perform theovertime
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calculation by subtracting what Plaintiff should have been fmidvertime versus whahewas
actually paid. By doing so, Plaitiffs over-alculateZhu’s damages. Thus, the Court rejects
Plaintiffs’ damages amount and instead finds that Zhu is entitled to $12,072&8al damages
and an additional $12,077.23 in liquidated dama&es29 U.S.C. 860;Brock 846 F.2cht 187.

E. Attorney’s Fees

Plaintiffs also seek attorneg fees under the FLSAvhich directs the court to “allow a
reasonable attorney’s fee to be paid by the defendant, and costs of the action.” 29 U.S.C. § 216(b).
“The Third Circuit uses, and the Supreme Court has endordedestar approach for calculating
fees in FLSA casés. Qu Wang 2018 WL 1027446, at *%citing Souryavong v. Lackawanna
Cnty, 872 F.3d 122, 128 (3d Cir. 20)7)

Plaintiffs submit two counsel certificatiorsone from Seung Han (Aaron) Shin and one
from Thomas Lain support of their fee reques{D.E. Ncs. 20-5 (“Shin Cert”) & 20-6 (“Lai
Cert.”)). The certifications detail the work performele time it took counsel to perform each
task, andhe applicable hourly ratesThe certificationsshowthatthe majority of counsel’s time
was spent drafting and preparing the complaint and drafting and preparing the motion for defaul
judgment. (See generallghin Cert. & Lai Cer). Shin billed at an hourly rate of $380, and
Lai billed at a ate of $25000. (Shin Cert. § 2Lai Cert. 1 2).Plaintiffs request $7,280.00 for 20.8
hours of work performed by Shin and $1,850.00 for 7.4 hours of work performieal.bgMov.

Br. at 9; Shin Cert. | 5; Lai Cert. 1 3).

The Court finds that counsel’s hourly rai@® reasonable when compare to the rates
charged in FLSA cases with similar circumstanc8geldian Zhang 2019 WL 6318341, at *4
(collecting caseslgbal v. MakfEnters.Inc., No. 151640, 2016 WL 6275598, at *3 (D.N.J. Mar.

18, 2016)(deeming hourly rates of $350.00 and $275.00 reasonable). The Court also concludes
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that the attorney hours reported for the work performed in thisacaseasonablé. Jian Zhang
2019 WL 6318341, at *{concludingthat 68.46 hours was reasonable in an FLSA default case);
Punter v. Jasmin Int Corp.,, No. 127828, 2014 WL 4854446, at *7 (D.N.J. Sept. 30, 2014)
(finding that 40 hours of work performed by two attorneys in an FLSA default judgment case with
two plaintifs was reasonable)Accordingly, Plaintiffs are entitled tahe requested $9,130 in
attorneys fees.

F. Default Judgment as to Less than All Defendants

Notwithstanding the foregoing, default judgment against less than all defendants is
disfavored and indeed improper where there is a risk of inconsistent rubmggage Express,
LLC v. Int'l First Serv. USANo. 153597, 2016 WL 6828572, at *3 (D.N.J. Nov. 18, 2016);
Colony Nat'l Ins. Co. v. Control Bldg. Servs., Indo. 145651, 2015 WL 7296034, at *4 (D.N.J.
Nov. 18, 2015). Moreover, the Court is unable to enfiradjudgment against Chef Jon’s unless
and until all claims—including those against Wang and the claims remaimrtge Complaint
which are not addressed in the present metiane resolved.See GarciaMartinez v. V. Puzino
Dairy, Inc, No. 116829, 2014 WL 956123, at *1 (D.N.J. Mar. 12, 20145. Golf Ass’n v. ISaAC
Scoring Sys., LLCNo. 091848, 2010 WL 323203, at *3 (D.N.J. Jan. 20, 2010) (“Until these
claims have been either resolved or withdrawn, the Court cannoffiaatgudgment.”). With
those principles in mind, the Court denies the motion as to Chef Jdutghe denial isvithout
prejudice to Plaintfs’ right to renew their motion for default judgment should they resolve all
outstanding claims. If Plaintiffs do not intend to pursue the other claims againstorseénd if

Plaintiffs do not intend to pursue their claims against Defendant Wangheh&wourt will enter

4 The last tasks recorded in the attorney certificationsatedJuly and August 2018. Thus, even though this
is the third default judgment motion filed, it appears counsel is only seekmfpfebe work performed in connection
with the first motion.
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default judgment against Chef Jon’s in the foregoing amount and will dismiss the rentditice
claims.
IV.  Conclusion

For the foregoing reasons, Plaintiffs’ motion for default judgment is DENW&out
prejudice An appropriate Order accompanies this Opinion.

s/Esther Salas
Esther Salas, U.S.D.J.
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