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Before ths Court is DefendantOxford Health Insurance, Inc.’s Motion to Dismiss
Plaintiffs Complaintpursuant to Feder&ule of Civil Procedure 12(b){%&nd Plaintiff’'s Motion
to Remand pursuant to 28 U.S.C. § 1447(c). Jurisdiction is proper pursuant to 28 U.S.C. § 1331.
Venue is proper pursuant to 28 U.S.C. § 1391. ®Bpision is issued without oral argument
pursuant to Federal Rule of Civil Procedure 78. For the reasons stated herein, Defbtatanmt’s
to Dismiss iISGRANTED and Plaintiff's Motion to Remand BENIED as moot.

DISCUSSION

Plaintiff Advanced Ortho Hand Surgery PA is a medical services provider licensed in the
Stae of New Jersey. (CompkFirst Count 1, ECF No-4.) Defendant Oxford Health Insurance,
Inc. (“Defendant”)is an insurance company licensed to do business in New Jersey. (Compl., First
Count § 2.) On or about July 17, 2017, Plaintiff fled a Complaint against Defendant in the
Superior Court of New Jersey seeking payment for unpaid medical serviges. génerally

! This Court notes that Defendadxford Healthinsurance, Inc. was incorrectly sued herein as
Oxford Healthcare.(ECF No. 2-1 at 1.)
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Compl.) On July 28, 2017, Plaintiff's counseaileda copy of the Summons and Complaint to
Oxford Healthcare, PO Box 29136, Hot Springs, AK 71903 by CertifietiavidiFirst Class Mail.
(ECF Na 2-4 at 1.) On August 7, 2017, tBertified Mail wasreceivedby Hot Springs National
Park and signed for by Kevin Gray, who is not an employee or authorg@@sentativeof
Defendant (ECF No. 21 at 2;see als&cCF No. 22 § 1.) On August 25, 201Defendant received
theFirst Clasgnailing. (ECF No. 22 { 2.) On September 22, 201Defendant removed thmse

to this Court, highlighting Plaintiff’s insufficient service of process andru@sgits right to move
for dismisal based on the saméECF No. 1). On September 29, 20Défendantmoved to
dismiss the Complaint for insufficient service of proceq&€CF. No. 2 On October 10, 2017,
Plaintiff moved to remand the ca$gECF No. 4.)

A motion to dismiss for insufficient service of process is properly brought underdte
Rule of Civil Procedure 12(b)(5). Fed. R. Civ. P. 12(b)($4\] federal court may not exercise
personal jurisdiction over a defendant until the defendant has been properly sdmzzgKka v.
L'Oréal USA, InG.No. 15¢cv-02713,2017 U.S. Dist. LEXIS 203994t *3 (D.N.J. Dec. 12, 2017).
“The party asserting thealidity of service bears the burden of proof on that issBexis v. City
of Phila, 552 Fed. App’x. 175, 177 (3d Cir. 201#)uotingGrand Entmt Group v. Star Media
Sales 988 F.2d 476, 488 (3d Cir. 1993)). Because this matter was pending in the Superior Court
of New Jersey prior to removal, this Court must examine the sufficiencyinfiff&service under
New Jersey law.See Granovsky v. Pfizer, In6€31 F. Supp. 2d 554, 560 (D.N.J. 2009)q*
determne the validity of service before removal, a federal court must apply thefldwe state
under which the service was made.”

New Jersey Rukof Court (“Rule”) 4:4-4(a) which govers the primary method of
obtaining in personarurisdiction over a defendant in this State, provides that a plaintiff may
effectuate servicapon a corporation by:

serving a copy of the summons and complaint in the manner
prescribed by paragraph (a)(1) of this ruleamy officer, director,
trustee orMmanaging or general agent, or any person authorized by
appointment or by law to receive service of process on behalf of the
corporation, or on a person at the registered office of the
corporation in charge thereof. . .

N.J. Ct. R.4:4-4a)(6) (emphasisadded). Rule 4:44(c) also allovs service of process to be
effected byregistered, certified or ordinary mail, in lieu of personal serVimely if the defendant
answers the complaint or otherwise appears in response thereto.” N.J4@t4R). However,
“[i] f defendant does not answer or appear within 60 days following mailed serwies shall
be made as is otherwise prescribed by this.rule” Id.

Here, Plaintiff attempted to effectuate seryiceaccordance with Rule 44(¢c), by
sending copies of the Summons arahlaint to Defendant by Certified and First Class mail on
July 28, 2017.(ECF No. 24 at 1.) However, Rule 4:4{c) makes cleathat service is not
effective unless Defendant answers or appears within 60 days folldveimgailed serviceAs

2 Plaintiff filed its opposition on October 10, 2017, and Defendant replied on October 30, 2017.
(ECF Na. 3, 5.)

3 Defendant fiéd its opposition on November 10, 2017, and Plaintiff replied November 15, 2017.
(ECF Nos. 8,9.)



of September 26, 2017, Defendant had not answered or appeared in response to the Complaint.
Therefore, Plaintiff's service of processder Rule 4:44(c)is ineffective Plaintiff must

effectuate service as prescribed by Ruke4(a)(6)* As such, Plaintiff’'s complaint is dismissed
without prejudice’

CONCLUSION

For the reasons set forth above, Defendants’ Motion to Dismi&RABNTED and
Plaintiffs Motion to Remand iIBENIED as moot. An appropriate order follows.

/s/ Susan D. Wigenton
SUSAN D. WIGENTON, U.S.D.J.

Orig: Clerk
ccC: Leda D. WettreU.S.M.J.
Parties

4 Plaintiff has not provided any information to indicate that service could not be made upon any
person described in Rule 444a)(6).

5 Given that Plaintiff has failed to properly se@efendant, this Coutacksjurisdiction toanalyze

the merits of Plaintiff'gnotion to remand.



	CONCLUSION

