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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

NOT FOR PUBLICATION

HV ASSOCIATES LLC and HARSHI ;
VASHISHT X Civil Action No. 17-8128(SRC)

Plaintiffs,
OPINION & ORDER
V.

PNC BANK, N.A. and ROYAL BANK OF
CANADA

Defendants.

CHESLER, District Judge

This matter comes before the Court uploa filing byDefendanPNC Bank, National
Association(*PNC”) of a motion to dismiss the complaint, pursuant to Federal Rule of Civil
Procedure 12(b)(6Pocket No. 20. PlaintifHV Associates LLC (“HVA”) andPlaintiff Harshi
Vashisht (“Harshi,” collectively “Plaintiffs”) oppose this motion (Dockéd. 21), and PNC has
filed a reply brief (Docket No. 22). The Court has reviewed the parties’ subnssand
proceeds to rule without oral argumeeeFed. R. Civ. P. 78(b). For the reasons set forth
below, PNC’s motion will be granted in part and denied in part.

l. FACTUAL BACKGROUND 1
Plaintiff HVA is a staffing services compaonywned by Plaintiff Harshi anidcated in

Hoboken, New Jerseidarshi’'shusband was formerly an executiee Defendant Royal Bank

! The following summary is largely based on factual allegations contained imtaedéd
Complaint (Am. Compl.,” Docket No. 16). For the purposes of this motion, the Court assumes
the truth of these factual allegatio&eeAshcroft v. Igbal, 556 U.S. 662, 679 (2009).
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of Canada (“RBC”). In March 2012, RBC began an internal investigation of HVAekhssvof
TechneComp, Inc. (“TCI"), a staffing vendor of RBC owned by naarty Sanjay and/or Sashi
Gundala. The investigation regarded kickbatlkgt TCI had allegedly paid HVA in exchange for
Harshi’s husband exploiting his executive position at RBC to ensure that the bank used TCI
contractors. In an April 2012 letter, RB®/oked its rights under the vendor contract to request
an audit of TCI's financial transactign® which TCI responded by terminating the staffing
contract.

In June 2012, RBC sent Plaintiffs and TeCIDraft Complaint’—which RBC did not
subsequently filén court—in which RBQGallegedthat Plaintiffs had received fraudulent
kickbacks from TClIjn violation of various state lassand contractual obligations. In tBeaft
Complaint, RBC stated that “bank alert resources” had revealed that TCI issteshtlnecks
payable to HVA for $20,000 each, which were deposited into HVA'’s business account at PNC
and subsequently used to pay for Harshi's personal expenses. Am. ComIgjr&Bts do not
have bank accounts at RBC, although Harshi and her hdislaarepersonal bank accounts with
PNC and HVA hashe aforementioned business account tHeliantiffs allegethatthe “only
way RBC would have known [abotlite TCI-HVA checks and HVAHarshi transactions$ if
PNC shared private banking information WRBC.” Am. Compl. T 34. Around this time, PNC’s
parent company acquired the American retail business of RBfPlaintiffs allege that
Defendant&mployedhis “significant business relationshipd “collude([] . . . toretrieve private
and confidential banking information.” Am. Compl. § B&metime after Plaintiffs received this

Draft Complaint, PNC closed Harshi’s personal bank accounts and HVA'’s business account.



Il. PROCEDURAL HISTORY
Plaintiffs filed their complaint inhe Superior Court of New Jersey in September 2017,
listing PNC Financial Services Group (“PNC Financial”) as the sole deferlfd@ Financial
removed the action to this Court in October 2017. Docket No. 1. Subsequent to a Rule 16
Scheduling ConferenceeforeJudge Waldor, Plaintiffs filed the Amended Complaint, which
substituted PNC Financial with PNC, and joined RBC as Defendant.
The Amended ©mplaint assertseveral causes of action against PRIC violation of
New Jerseyrivacy laws under the New Jersey Electronic Fund Transfer Privacy Act (Qount
common law invasion of privacy (Count Il), breach of contract (Count Ill), tortioagféménce
with contract and prospective economic advantage (Count V), defamation and defgeate
(Count V), trade libel (Count V1), and intentional and/or negligent infliction of emotional
distress (Count VII).
II. LEGAL STANDARD
a. Motion to Dismiss Under Rule 12(b)(6)
Under Federal Rule of Civil Procedure 8(a)(2), a complaint must contain a “short and
plain statement of the claim showing that the pleader is entitled to r@llefRule 8pleading
standard does not require “detailed factual allegations,” but it demands “more thaudl@meda

the-defendant-unlawfulljxrarmedme accusatiaf Ashcroft v. Igbal, 556 U.S. 662, 677—-78

(2009). To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), the
complaint‘must contain sufficient factual matter, accepted as true, to ‘state a claim to eglief th

is plausible on its face.”ld. at678 (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570

(2007)). Aclaim has facial plausibility whetthe plaintiff pleads factual content that allows the

court to draw the reasonabldarence that the defendant is liable for the misconduct alleged.”



Id. (quoting_Twombly, 550 U.S. at 55@llegations that are “merely consistent with a
defendant’s liability or show thraere possibility of misconductfo not satisfy the facial

plausibility requirement. Santiago v. Warminster Twp., 629 F.3d 121, 133 (3d Cir. 2010). This

plausibility determination isd contexispecific task that requires the reviewing court to draw on

its judicial experience and common seng@aivier v. UPMC Shadyside, 578 F.3d 203, 211 (3d

Cir. 2009) (quotindgbal, 550 U.S. at 679).
Courts in the Third Circuit conduct a two-part analysis when presented with a neotion t

dismiss under Rule 12(b)(6). itBt, the factual and legal elemepfsa claim should be

separated.Fowler, 578 F.3d at 210. Courése“required to accept as true all allegations in the
complaint and all reasonable inferences that can be drawn therefrom, and view thehght

most favorable” to the nonmoving parianter v. Barella489 F.3d 170, 177 (3d Cir. 2007)

(internal citations omitted). While factual allegations must be acceptedeasourts should
“not credit either ‘bald aertions’ or ‘legal conclusions’ in a complainid. at 177 ;see also

James v. City of Wilke®arre 700 F.3d 675, 679 (3d Cir. 2012) (in deciding Rule 12(b)(6)

motions, federal courts shouldisregard rote recitals of the elements of a cause of action, legal
conclusionsand mere conclusory statement3’. conduct this assessment, counesy consider
allegations in the complaint, documents attached thereto or specifically referenesul ted

matters of public record. Pittsburgh v. W. Penn Power Co., 147 F.3d 256, 259 (3d Cir. 1998).

Once the factual and legal elemenése beeseparated;ourts in the Third Circuit “then
determine whether the facts alleged in the complaint are sufficishbte that the plaintiff has a

‘plausible claim for relief.””Fowler, 578 F.3dat 216-11.



V. DISCUSSION

a. Plaintiffs Have NotPleaded a Valid Claim Against PNCunder the New
Jersey Electronic Fund Transfer Privacy Act

Plaintiffs allege that “PNC, without notifying Plaintiffs, provided RBC with ptezand
confidential banking information belonging to Plaintiffs.” Am. Compl. § 16. RBC allgge
otherwise lackedcaess tahese banking records because neither HVA nor Harshi banked with
RBC, and TClhadterminatedts vendor relationship with RBéfterit refused RBC’s audit
requestuunder the terms of the vendor contract. Am. CofifpL2-13. Plaintiffurtherallege
that PNC and RBC shared this confidential banking information through “bank aldnisli are
suspicious activity reporfded with the Financial Crimes Enforcement Network (“FINCEN”)
pursuant to the U.S. Bank Secrecy Act (“BSA”). Am. Compl. T 17.

At the time RBC sent Plaintiffs the Draft Complaint, HVA had a business checking
account and Harshi and her husband had personal bank accounts witheeNGcket No. 20,
Exs. AC (the “Business Account” between PNC and HVB@icket No. 20, Exs. [ (the
“Personal Account” between PNC and Harshi and her husbRlad)tiffs do notallege,either
affirmatively or indirectly through the evidence cited, that PNC shared tuirfiormation with
RBC related tdransactions ithe PersonalAccount. Instead?laintiffs citetwo paragraphs from
RBC'’s 2012 Draft Complaint in support of their allegatibatPNC improperly shared banking
informationrelated to HVA’s Business Account:

23. Information obtained in RBC’s investigation from bank
alert resources ... revedl that during the course of TCI's
relationship with RBC, TCI had been making regular payments to
a company named HVA. RBC received information that from
August 2011 through March 2012, TCl issued thirteen (13) checks
payable to HVA for $20,000 each. Thetwcks ... were deposited
into HVA'’s bank account at PNC.



29. The illegal funds deposited into the HVA account [at
PNC] were for the mutual benefit of ... Harshi [and her husband]
and were used, in part, to pay [their] personal expenses. For
example, on August 30, 2011 Harshi wrote a check from the HVA
checking acount to pay down [her husband’s] line of credit, and
on January 18, 2012, Harshi wrote a check from the HVA
checking account to pay ... [her husband’s] Visa credit ¢ard.
Compl. T 33.

As the first cause of action, Plaintiffs allege that PNC’s sharitigi®banking
information violates the New Jersey Electronic Fund Transfer PrivacyctRtivacyAct”).
N.J. Sat Ann. 8 17:16Ket seqThePrivacy Act outlines the permissilbdgcumstancesunder
New Jersey lawin which financial institutions and gexnment agencies may disclose private
banking account information with third parti&eeN.J. Sat Ann. § 17:16K-3Critical to the
motion at bar,le Privacy Act regulates ‘accounts’ that @temand, time, or savings deposit,

other consumer assatcounfs], other than an occasional or incidental credit balance, held either

directly or indirectly by a financial institution amgtablished for personal, family or household

purposes.N.J. Stat. Ann. § 17:16K-2(b) (emphasis added).

In its capacity as a limited liability company, HVA executed an “Accounteé@grent for
Business Accounts” with PNC in February 2008. Docket No. 20, Ex. B. By its témens,
Business Account does not qualify under the Privacy Act as a “consumer asset acc
established for personal, family or household purpo3éeHVA BusinessAccount does not
convert into a consumer accowuibject to the Privacy Acherely because Harshi or her
husbandillegedlyused funds from thelVA Business Acount for grsonal expense$he
Business Account likewise does not constitute a consumer adpoumtue of Plaintiffs’
conclusory assertion that “all of [the PNC accounts] were established fongkifamily, and/or

household purposesSeeAm. Compl 1 26.



The onlyfactualallegations thatonnect PNC télarshi’s Personal Account regard the
“permanent emotional injury” caused when “PNC, without notice to its customaessdcl
Plaintiffs’ . . . personal checking and savings accounts.” Am. Cdfigb-28. Site ths
account closure dsnotconcernthe disclosure gbrivatebanking information to third parties,
these allegations likewise fail to statelaimwith facial plausibility under the Privacy AGee
N.J. Stat. Ann. § 17:16K-3. As such, this Cayreints Defendant’s motion to dismiBtaintiffs’
first cause of action for violations of tiRivacy Act.

b. Plaintiffs Have Pleaded a Valid Claim Against PNC for Common Law
Invasion of Privacy

i. Plaintiffs Have Pleadedwvith Facial Plausibility, that PN@ublicly
Disclosed Private Facts to RBC

Under New Jersey law, common law invasion of privacy comprises four distinct torts
intrusion; placing a plaintiff in a false light in the public egppropriation of a plaintiff's name

or likeness for defendantenefit;and the public disclosure of private faggalax v. Whitman

175 F. Supp. 2d 720, 726 (D.N.J. 20G#ffd, 53 F. App’x 635 (3d Cir. 2002) (quoting

Rumbauskas v. Cantor, 138 N.J. 173, 180 (N.J. 199d)establish a clairfor the public

disclosue of private factsPlaintiffs must demonstrat€l) that private matters were revealed;
(2) that dissemination of such facts would be highly offensive to a reasonaue;mard (3)

that there is no legitimate public interest in the disclosW&P. v. Princeton Univ., 2016 WL

7493965, at *2 (D.N.J. Dec. 30, 2016ge alsdromaine v. Kallinger, 109 N.J. 282, 297 (N.J.

1988) Because Plaintiffs have allegsdificient facs, which when accepted as true demonstrate
a plausible entitlement to relief fdre public disclosure of private facts, this Court denies

Defendant’s motion to dismiss Count Il of the Amended Complaint.



Under New Jersey law, individuals have a protected interest in their private banking

records State v. McAllistey 184 N.J. 17, 29N.J. 2005)“[A] rticle |, paragraph 7 of the New

Jersey Costitution recognizes a citizenteasonable expectation of privacy in his or her bank
records, even when those records are in the possession of tHg. Biaitiffs plead specific
factsto plausilty establishthat theirprivate banking recordseredisclosed to RBCSeeAm.
Compl. 1 33 (identifiyng private records related to TCI's issuancd ®fchecksvorth $20,000

each deposited into HVA'’s business account at Pa@ identifying specific instances and dates
when Harshi wrote checks from HVA'’s business account at PNC to pay faingeetsonal
expenses).

Plaintiffs furtherestablish, with facial plausibility, that it wNCwho revealedhis

informationto RBC. In its motion, Defendant claims that there is “not one scintilla of evidence
to establish that PNC revealed these banking recor@8C, as th®raft Comphint does not
state that RBC received the information from PNC. Docket No. 2@ukther, Defendnt
contends that RBC could have received this information &lbennative sources, suchBSI

and Gundala, TCI’'s bankan RBC Visa cardor another financial institution. Docket No. 20, 11-
12. Unlike other potential sources, howeveéd(Pwvas privy to both types of bank records (the
TCI-HVA checks and the HVAdarshi payments). Further, Plaintiffs allege a plausible
mechanism by which Defendants could share such information, thttee§AR reports filed

with FinCEN pursuant to the BSA. Plaintiffs alscegk that this information sharing was
facilitated bythe “significant business relationship” between Defendants created through the
thenrecent acquisition by PNC’s parent company of the American retail busin@&CoAm.
Compl. § 14. Together, these factual allegations render it plausible that PNIEddlieae

records to RBC. Since the facial plausibility requirement under Rule 8 “is motcai



probability requirement’geelgbal, 556 U.S. at 678), such factudkgjations suffice to
withstand Defendant’s motion to dismiss.

ii. This Court will Not Dismiss Plaintiffs” Claim for Invasion of Privacy
Under he BSA Safe Hawr Provision

Under Section 314(b) of the BSA, financial institutions may “transmit, receive
othewise share information with any other financial institution” to identify andntegrctivities
that the institutions suspeanay involve possible terrorist activity or money launderisge31
C.F.R. 8 1010.540. The BSA includestatutorysafe harbothat protects financial institutions
from civil liability provided that they comply with certain requirementeluding the “notice,”
“verification,” and “use and security of information” requirements in subsecti(®){4). See
31 C.F.R. § 1010.54B)(5)(ii) (the safe harbor tell not apply . . to the extent such institution
or association fails to comply with paragraphs (b)(2), (b)(3), or (B)(@d qualify for the safe
harbor, thesharednformation must concertji] dentifyingand, where appropriate, reporting on
money laundering or terrorist activitie81 C.F.R. § 1010.54B)(4)(i)(A); see als¢-inCEN
Ruling, FIN-2012-R006Administrative Ruling Regarding the Participation of Associations of
Financiallnstitutions in the 31(b) ProgramJuly 25, 2012, at @To reiterate, information
shared for the purposes of identifying fraud or other specified unlawful gdheit is not related
to a transaction involving the possibility of money laundering and/or terrorist firgarschot
covered by the statutory safe harbpr.”

Defendant argues that the safe harbor provision is an affirmative deferfsddhks
PNC with immunity from civil liability for sharing information regarding poteltyiguspicious
activities with other financial institutiorisDocket No. 20, 17. ConverselR]aintiffs argue that
this safe harbor provision does not apply because PNC “knew or should have known that neither

Harshi nor HVA were engaged in terrorist activities or money launderinggused®NC did rto



submit the requisite written notice to FINCEN before sharing the information, eaadgeePNC
did not verify that RBC had complied with this notice requirement. Am. Compl. Y 40.
Because the BSA safe harbor constitutes an affirmative defense inapprégriat
resolution under a Rule 12(b)(6) motion, this Court does not need to determine whether PNC’s
conduct qualifies for the safe harbomnder Third Cirait law, an affirmative defensesuchas
the safe harbor provisionmayserve as grounds fdismissinga claimunder Rule 12(b)(6)

“only if the basis for the defense is evident on the face of the compBiatly v. Hankin, 145

F. App’x 768, 771 (3d Cir. 2005)(emphasis in original). Saitiasis is facially established
where “plaintiff's own allegations show that a defense exists that legally defeats the claim for

relief.” R.K. v. Y.A.L.E. Sch., InG.2009 WL 1066125, at *3 (D.N.J. Apr. 20, 200%/here the

defense is not apparent on the face of the complaint, howbeatistrict courtinstead should
(1) deny the motion without prejudice to renew in the form of a motion for summary gmtigm
pursuant to Fed.R.Civ.P. 56, or (2) convert the Rule 12(b)(6) motion into a Rule 56 motion

pursuant to Fed.R.Civ.P. 12(dKisby Lees Mech. LLC vPinnacle Insulation, Inc2012 WL

3133681, at *4 (D.N.J. July 31, 2012) (quoting Rycoline Prod., Inc. v. C & W Unlimited, 109

F.3d 883, 886 (3d Cir. 1997 Plaintiffs’ allegationglo not indicate that the safe harbor applies;
rather, Plaintiffs allegeeveral reasons why it is inapplicable. Accordinghys Court denies
without prejudice Defendant’s motion desmissunder thisaffirmative defenseand further

grants Defendant leave to renggvaffirmative defense in motion for summary judgmewin

the basis of record evidence.

iii. This Court will Not Dismiss Plaintiffs” Claim for Invasion of Privacy
Under the Economic Loss Doctrine or the Statute of Limitations

In its motion, Defendant argues th&idintiffs’ common law tort claims arealred by

the ecomomic loss rule,” since the “harm allegedly caused arises from the caatraationship

10



between Plaintiffs and PNC, not any independent duty that PNC Bank allegedly owed to
Plaintiffs.” Docket No. 20, 23-24. Under New Jersey law, the economic loss doctrine “prohibits
plaintiffs from recovering in tort economic losses to which their entitlement lavig from a
contract,” however “a tort claim can be asserted alongside a breach of contract clffirthe

tortious conduct is extrinsic to the cortrbetween the partiésState Capital Title & Abstract

Co. v. Pappas Bus. Servs., LLC, 646 F. Supp. 2d 668, 676 (D.N.J. 2009). With respect to the

invasion of privacy claim, the alleged tortious conduPNE’s unauthorized disclosure of
private bak records tARBC—is extrinsic to the Business and Personal Account contracts signed
between PNC and Plaintiffs. Defendant cites no Third Circuit case law that hdsddeci
otherwise. Accordingly, this Court will not dismiss, under Rule 12(bRRintiffs’ invasion of
privacy claimunder the economic loss doctrine.

Defendant also argues that “Plaintiffs’ tort law claimsare.barred by the twygear
statute of limitations set forth in N.J.S.A. 2A24' Docket No. 20, 24. Plaintiffs did not address
this issue in their reply brief. Under New Jersey law, certain invasion otgriges such as
appropriation are governed by a gear statute of limitations undbBirJ. Stat. Ann. 8 2A:14-1,
while other invasion of privacy torts like intrusion on seclusion are governed by\yebaro

statute of limitations under N.J. Stat. Ann. 8§ 2A:168eRumbauskas v. Cantor, 138 N.J. 173,

175 (N.J. 1994). The New Jersey Supreme Court has not yet detemhicbdimitations

applies to the privacy tort of public disclosure of private fa@sith v. Datla451 N.J. Super.

82, 91 (N.J. App. Div. 2017) (“New Jersey courts have not established a statute of limftations
the public disclosure of private factsBumbauskas, 138 N.J. at 183 (declining to determine this
issue, as “limitation periods applicable to actions involving other types of invasiowadyaire

not before us”). Further, in the Third Circuit, tife [statute of limitations] bar is not appat on

11



the face of the complaint, then it may not afford the basis for a dismissal @inipéaint under

Rule 12(b)(6).” Schmidt v. Skolas, 770 F.3d 241, 249 (3d Cir. 2014). As such, this Court

declines to dismissunder Rule 12(b)(6Rlaintiffs’ countfor common law invasion of privacy as
time-barred by the twayear limitations in N.J. Stat. Ann. § 2A:14-2.

c. Plaintiffs’ Other Causes of Action Do Not State a Valid ClaimAgainst PNC
Upon Which Relief May Be Granted

In the Amended Complaint, Plaintiffdeadfive other causes of action agaiRNC:
breach of contract (Count Ill), tortious interference with contract and gctgpe economic
advantage (CounV), defamation and defamation per se (Count V), trade libel (Count VI), and
the intentional and/or negligent infliction of emotional distress (Count VII). lluatiag
Defendant’s motion to dismiss, this Court must first separate the factual ahdl&ygents
before determiningvhether the alleged facts suffice to show a plausible claim for relief. See
Fowler, 578 F.3dat 210-11. Sincéne remainindive causes of action do not plead sufficient
facts to demonstrate tipdausible entitlement to relief, this Court grants Defendant’s motion to
dismissCounts Il through Vlllagainst it

i. Breach of Contret (Count II)

In the Amended Complaint, Plaintifédlege that the&foresaid conduct of PNC, without
notice to Plaintiffs, constitutes, inter alRINC’s breaches of various contracts and/or agreements
with Plaintiffs concerning their variousank accouts at PNC. Am. Compl.| 60.There are four
elements to state a valid claim for breach of contract under New Jersey law: ifiaatco
between the parties; (2) a breach of that contract; (3) damages flowiefydhre and (4) that the

party stating the eim performed its own contractual obligations. Frederico v. Home Depot, 507

F.3d 188, 203 (3d Cir. 2007).

12



With respect to the breach of contract elemlaintiffs factually allege that PNC closed
these accountsvithout notice” and that “some of those Accounts [were] opened over fifteen
(15) years earlier, and all ha[d] more than sufficient amounts of money on deposit and no
suspicious activities.Am. Compl. T 26. Neither the Amended Complaint nor the operative
contracts for th®usinessand Personal Accounisdicate why théAccounts’ opening date,
account balance, or lack of suspicious activiiageany bearing on PNC'’s alleged breach of
contract. Se®ocket No. 20, Exs. A. Instead, thestacts appear irrelevaand accordingly
canna substantiate Plaintiffs’ entitlement to relief for breach of contract. Witreoe$p the
prior notice given, only the Personal Account requires prior notice and PNC appeass to ha
complied with this requirement by providing written notice on September 27, 2012. Comp.
Docket No. 20, Exs. A and D; Docket No. 20, Ex. Riiffs have not pleaded sufficient facts
to plausibly demonstrate hdANC breached the operative contraéts such, this Court grants
Defendans motion to dismiss the breach of contract claim under Rule 12(b)(6).

ii. Tortious Interference with Contract and Prospective Economic Advantage

(Count 1V)

For the tortious interference claim, Plaintiffs allege tfNC interfered with HVA’s

contractual relationships and/or with its prospective economic advantagaiehtb@mpanies as
Credit Suisse, Marsh & McLennan, Deloitte Consulting and HCL Technologies” arfeiNia
“interfered, and willcontinue to interfere, with, inter alia, Harshi’s employability in a regulatory
position and other jobs in the banking industdm. Compl.{64-65. To state a valid claim for
tortious interference under New Jersey |Rintiffs must establish “(1) a reasonable
expectation of economic advantage to plaintiff; (2) interference done intehtiandlwith

malice; (3) causal connection between the interference and the loss of prospsotiead (4)

actual damagesluttmann v. Tiffany & Co., 2009 WL 197520, at *2 (D.N.J. Jan. 26, 2009)

13



(quoting_Varrallo v. Hammond Inc., 94 F.3d 842, 848 (3d Cir. )o®4intiffs allege no facts

in support of the second, third or fourth elements, but instead rédgalconclusionghat
cannot form the basis for stating a plausible claim to r&8ieé, e.g. Am. Compl. 1 67
(“Defendants’ aforesaid conduct was willful, wanton, malicious and in recitiessgard of
Harshi’s rights”);Am. Compl. § 66 (“As a direct and proximate result thereof, Plaintiffs have
suffered damages”). As such, this Court grants Defendant’s motion to dismissitiues tort
interference cause of aatiainder Rule 12(b)(6).

iii. Defamation and Defamation Per Se (Count V)

With respect to PNC’s conduct for the defamation and defamation per se cauganof act
Plaintiffs allege that “[b]y improperly sharing private and confidentiakivey information
through bank alerts and based upon a faulty investigation, RBC and PNC enabled rumors to
circulate concerning, among others, HVA and Harshi, that were demonsaisiely Am.
Compl. T 69. Under New Jersey law, a valid claim for defamation requires theffolainti
establish (1) that the defendant made a defamatory statement of fact; (2hiconites plaintiff;
(3) which was false; (4) which was communicated to persons other than thefpkatif5)

fault. Paul v. United Parcel Serv., 2005 WL 3307268, at *2 (D.N.J. Dec. 6, 2005) (qUating

Mahal Travel, Inc. v. Delta Airlines Inc164 F.3d 186, 189 (3d Cir. 1998)). The Amended

Complaint does not contagufficientfactual allegations that PNC made false, defamatory
statements regarding Plaintiffs. Instead, Plaintiffs impermissibly relggal conclusionsSee,
e.qg, Am. Compl. T 73 (“This publicly filed, false and defamatory information”); Am. Coffpl
74 ("HVA and Harshi have suffered, and will continue to suffer, among other thingsicsigt

damage”). As such, the joint defamation and defamation per se cause of actionstilsfy the

14



Twombly/lgbalpleading standardsind this Court grants Defendant’s motion to disntiss t

cause of action under Rule 12(b)(6).

iv. Trade Libel (Count VI)

The sixth count for trade libel similarly lacks sufficient factual allegationattsfg Rule
8 pleading standards. New Jersey law requires plaintiffs to establish fioemésefor a valid
claim under trade libel: “(1) publication (2) with malice (3) of false allegatemmzerning

plaintiff's property or product (4) causing special damages, i.e., pecuniary haervet, Inc. v.

Mileutis, Ltd., 2016 WL 740267, at *6 (D.N.J. Feb. 24, 2016) (quoting System Operations, Inc.

v. Scientific Games Dev. Cor®b55 F.2d 1131, 1140 (3d Cir. 1977)). Instead of supporting these
elements through factual allegations, Plaintiffs instead plead legabsontd.See, e.gAm.

Compl. 77 (“The aforesaidonduct, including, but not limited to, the false and defamatory
information”); Am. Compl. T 78 (“HVA have sufferethter alig a loss of business and has
otherwise been damaged”); Am. Compl. {1 79 (“The aforesaid conduct of RBC and PNC was
willful, wanton, malicious and/or in reckless disregard of HVA'’s rights”).@&dmgly, this

count fails Rule 8 pleading standards, and this Court grants Defendant’s motion to ttiemiss
trade libelcause ofction under Rule 12(b)(6).

v. Intentional and/or Negligent Infliction of Emotional Distress (Count VII)

Plaintiffs’ claim for intentional and/or negligent infliction of emotional distress is

deficient under the Twombly/Igbal pleading standards. To estabfisima facie claim for

intentional infliction of emotional distress under New Jersey Riaintiffs must establish that
Defendantsntended to cause emotional distress; that the conduct was extreme and outrageous;
that the actions proximately caused el distress; anthat Plaintiffs’emotional distress was

severe. Van Tassel v. Ocean CB017 WL 5565208, at *8 (D.N.J. Nov. 17, 201F)r

15



negligent infliction of emotional distreddew Jersey law provides two legal theories for
Plaintiffs to estalish a prima facie casgirst, Plaintiffs may showleath or serious physical
injury of another caused by defendant's negligence; a marital or intiamailg felationship
between plaintiff and the injured person; observation of the death or injury aetied the
accident; and restithg severe emotional distredg&an Tassel2017 WL 5565208 at *9 (quoting

Fleming v. United Parcel Serv., Inc., 255 N.J. Super. 108, 166 (N.J. Super. Ct. Lgw Div.

Alternatively, under the “zone of danger rulétie “immediate fear of personal injury could

serve as the basis for recovery so long as ‘substantial bodily injury orsstiesilt.” Van

Tassel 2017 WL 5565208 at *9 (quoting Abouzaid v. Mansard Gardens Ass'n, LLC., 207 N.J.
67, 77 (N.J. 2011)). For both intentional and negligifittion of emotional distress, Plaintiffs
once more impermissibly plead legal conclusions in lieu of factual allegaBerse.g.Am.

Compl. 1 82 (“Defendants intentionally and/or negligently breached said dutiessta tthich
proximately caused her embarrassment, severe emotional distress and ngerghalaim.

Compl. T 83 (“The aforesaid conduct of RBC and PNC was willful, wanton, malicious and/or
reckless disregard of Harshi’s rights”). As such, the count for intentionadrametjligent

infliction of emotion distress fails tiBwombly/Igbal pleading standards, and will be dismissed.

For the foregoing reasons, Plaintiffs’ final five causes of action in thendetk
Complaint all fail to allege sufficient facts to plausibly establish an entitlement to Agisiich,
this Court grants Defendant’s motion to dismiss the claimbriachof contract (Count I11),
tortious interference with contract and prospective economic advantage (Zpuefamation
and defamation per se (Count V), trade libel (Count VI), and the intentional and/or nieglige

infliction of emotional distress (Count VI
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V. CONCLUSION

Accordingly, for the foregoing reasons; and for good cause shown;

IT IS on this 8h day ofMarch, 2018;

ORDERED that Defendant PN€ motion to dismiss pursuant to Fed. R. Civ. P.
12(b)(6),is GRANTED in partandDENIED in part; and further

ORDERED thatthat Defendant PNC’s motion to dismiss the first count of the Amended
Complaint, for violations of New Jersey privacy laws with regard to bank recordsthede
Privacy Act, iSGRANTED; and further

ORDERED thatthat Defendant PNC'sotion to dismiss the second count of the
Amended Complaint, for common law invasion of privac)pIENIED without prejudiceand
further

ORDERED thatthat Defendant PNC’s motido dismiss the remaining counts of the
Amended Complaint, for breach of contract (Count Ill), tortious interferentbecantract and
prospective economic advantage (Count 1V), defamation and defamation per se (Co@uteV)
libel (Count VI), and the intentional and/or negligent infliction of emotional ds{@sunt VII),
is GRANTED; and further

ORDERED that Plaintiff is granted leave to further amend the Amended Complaint to
cure the pleading deficiencies identified in this Opinion, and specifically to suppont | and
CountslII-VII with sufficient factual degations to plausibly demonstrate an entitlement to
relief.

/s Stanley R. Chesler

STANLEY R. CHESLER
United States District Judge
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