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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

NOT FOR PUBLICATION

DC PLASTIC PRODUCTS :
CORPORATION, : Civil Action No. 17-13092 (SRC)

Plaintiff,
OPINION & ORDER
V.

WESTCHESTER SURPLUS LINES
INSURANCE COMPANY,

Defendant.

CHESL ER, District Judge

This matter comes before the Coupion the filing by Defendant Westchester Surplus
Lines Insurance Company (“Westchester,” or “Defendant”) of a motionaidiapsummary
judgment (Docket No. 18), pursuant to Federal Rule of Civil Procedure 56. PlaintiffaSti:P
Products Corporation (“DC Plastic,” or “Plaintiff’) opposes this motion (Docket R@s21),
and Defendant has submitted a reply brief (Docket No.T2&8.Court has reviewed the pastie
submissions and proceeds to rule without oral arguntee¢Fed. R. Civ. P. 78(b). For the
reasons set forth beloWefendan motion isdenied without prejudice.

. FACTUAL BACKGROUND!?
Plaintiff is a plastic bag manufacturer that operatetdof an industrial building it owned

in Bayonne, New JerseRef. SUMF{{1-2. Defendant insured this premfse property

! The following factual background is basedassertionsn Defendant’s Statemenf
Undisputed Material FagDocket No. 18-2, Def. SUMF”) pursuant to Local Civil Rule 56.1
that are admitted or uncontroverted in Plaintiff’'s Statement of Undisputedid&tact (Docket
No. 20, “Pl. SUMF”)
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damage and economic loss (“business interruption”), under a policy Wiiéimleet coverage

limit of $5 million for totalloss.ld. §13-4. The policy contains a cooperation clause, which
imposes on Plaintiff the duty t§c]jooperate with [Defendant] in the investigation or settlement
of the claim.”ld. § 5.

In October 2012, Superstorm Sandy damaged the premisd3efartlansubsequently
investigated and evaluated the extent of equipment and property dddn§§&-7. By letter
dated March 4, 2014, an adjustment firm employed by Defendant provided the following
calculation of Plaintiff's net losses: $624,040.90 in net building loss, $248,03&@9 in
machinery and equipment loss1d$89,025 in net other losses. On the basis of this appraisal,
Defendant paid Plainti$$951,102.8%s adjustmerfor the property loss. Docket No. 18, Ex. C.
Plaintiff responded in July 2014 by submitting its ocappraisabf the personal property
damagewhichit assessed at approximat&3.7 million to rebuilddamaged machinery (Docket
No. 18, Ex. D, $1.1 million in roof damage, and ohedf million in damage to corrugated sidj
and windows, for a totastimated propertpssof $5.4 million. Docket No. 18, Ex. Hd, Ex. |
(March 2016 letter from counsel for Defendant, noting timaapproximately July of 2014, DC
Plasticpresented new estimates in support of its buildimjpusiness personal property claims,
seeking upwards of $5.4 millidi. Plaintiff's $5.4 million estimat®f the property damage
exceeded theombined$5 million policy limit for property damage and business interruption
loss.

After Defendant paid Plainti$$951,102.90 for the property damage claine, parties
engaged in extended back and forth correspondence regarding the scope of Piiasuiitfsce
claim. By letter dated October 2015, Defendant requéktgdPlaintiffproduce documents in

support of any business interruption claim #mat Plaintiffsubmit to an Examination Under



Oath(*EUQ”). Def. SUMF1{11-12. In response, Plaintiff did not provide documents related to
a business interruption claim, nor did Plaintiff provide such informatidhe EUO. In three
letters dated March 2, March 29, and June 12, 2D&fgndantorrespondedith Plaintiff to
determine whether it would file a business interruption cl&nf{17-19, 21. On June 13,
2016, Plaintiff promised to provide its business interruption claim by the end of the week,
although it did not do sad. 1 22), and on July 7, 2016, Defendant denied Plaintiff's business
interruption claimld. 123. Plaintiff ultimately submitted business interruption claim in
February 2017d. 1 25.

In its motion, Defendant argues tisaimmary judgment is apgroate for the business
interruption claim because Plaintiff breached the policy’s cooperatiosecfay failing to
timely provide any information in support of a business interruption claim.” Docket No. 18, 8.

1. LEGAL STANDARD

Summary judgment is appropeaunder Federal Rule of Civil Procedure 56 where “the

movant shows that there is no genuine dispute as to any material fact and the snentited

to judgment as a matter of law.” F&l.Civ. P. 56(a); Celotex Corp. v. Catrett, 477 U.S. 317,

322-23 (1986). The moving party must support its motion by citing to “particular parts of
materials in the record, including depositions, documents, electronically stavadatibn,
affidavits or declarations, stipulations . . . admissions, interrogatory an®wetker materials
Fed. R. Civ. P. 56(c).

As the moving party, Defendants bear the burden of shalwegbsence of argenuine
issues of material fact. Celotexd77 U.S. at 323. An issue is “genuine” if the evidence is such

that a reasonable jury daufind for the non-moving partyAnderson v. Liberty Lobby, Inc477

U.S. 242, 248 (1986). In the summary judgment context, “inferences to be drawn from the



underlying facts must be viewed in the light most favorable to the opposing péatglishita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (18#&6¢ndants may satisfy their

burden by eitherl() submitting affirmative evidence that negates an essential element of
Plaintiff's claim; or(2) demonstrating to the Court that the Plaintiff's evidence is insufficient to
establish an essential element of Plaintiff's c&adotex 477 U.S. at 331. Once the moving
party satisfies its burden under Rule 56, the non-moving party “must do more than simply show
that there is some metaphysical doubt as to the material f&ctdt’v. Harris, 550 U.S. 372, 380
(2007).
[II. DISCUSSION

In its motion, Defendant argues that summary judgment is appropriate for ihesisus
interruption claim because Plaintiffeached the policy’s cooperation clause “by failing to
timely provide any information in support of a business interruption claim.” Docket No. 18, 8.

If the insured acts in good faith, the insurer may not deny coverage based on breach o
the policy’s coperation clause unless the insurer suffers “appreciable prejudice” as afresult o

the breach. Hager v. Gonsalves, 398 N.J. Super. 529, 534 (N.J. App. Div. 2008h¢Uner

must show that it was appreciably prejudiced by its insured's failure to caopeoatier to
disclaim coverage based on that failure.”). In its motidefendant further argues that the
“appreciable prejudice” standard does not apply because Plaintiff's “egrégiloms to provide
documents” constitutes bad faith. Docket No. 18, 12.

Because there are genuine issues of material fact regavidetiger Plaintiforeachedhe
policy’s cooperation clausgswell as whether Defendant suffered “appreciable prejudice” as a
result, this Court will depwithout prejudice Defendant’s motidor partial summary judgment

regarding Plaintiff's business interruption claim



a. Whether Plaintiff Breached the Policy Cooperation Clauseisa Genuine | ssue
of Material Fact

Defendant argues that Plaintiff breached the policy’s cooperation clausailng‘fo
timely provide any information in support of a business interruption claim,” and hytfile
claim “seven months after it was denied and more than four years after tloé¢ Idage” Docket
No. 18-1, 7-9As the cooperation clause constitutes adition precedent to coverage for
business interruption loss, Defendant argues that such bredtdsénto summary judgmerfibr
this claim.Since Plaintiff's breach of the cooperation clause is a genuine issue ofafrfatei
however this Court will deny summarpdgment.

Regarding the information that Plaintiff provided to supgsrbusiness interruption
claim, a reasonable jury could find that Plaintiff provided sufficient infolonatb as to not
breach the cooperation alse. The policy outlines eight duties incumbent on the insured in the
event of loss:

(1) Notify the police if a law may have been broken.

(2) Give us prompt notice of the direct physical loss or damage. Include a
description of the property involved.

(3) As soon as possible, give us a description of how, when, and where the
direct physical loss or damage occurred.

(4) Take all reasonable steps to protect the Covered Property from further
damage, and keep a record of your expenses necessary to protect the
Covered Property, for consideration in the settlement of the claim . This will
not increase the Limit of Insurance. However, we will not pay for any
subsequent loss or damage resulting from a cause of loss that is not a
Covered Cause of Loss. Also, if feasible, set the damaged property aside
and in the best possible order for examination.

(5) As often as may be reasonably required, permit us to inspect the property
proving the loss or damage and examine your books and records. Also
permit us to take sartfgs of damaged and undamaged property for



inspection, testing and analysis, and permit us to make copies from your
books and records.

(6) Send us a signed, sworn proof of loss containing the information we
request to investigate the claim. You must do this within 60 days after our
request. We will supply you with the necessary forms.

(7) Cooperate with us in the investigation or settlement of the claim.

(8) If you intend to continue your business, you must resume all or part of
your "operations” as quickly as possible.

Docket No. 18, Ex. Bthe “Policy”), 32. In its motion, Defendant does not take issue with
Plaintiff's compliance with the first four dutieé/hile not expressly referencingpooperation,’
theséefirst four duties neverthelesencernPlaintiff's cooperation with the investigation and
settlement of the claim, such as Plaintiff providing the insurer matlte and a description of
the direct physicdbss. As such, Defendant appears to tacitly acieolge that Plaintiff
cooperated iertain aspectsféhe adjustment.

The nearly milliondollar adjustment in March 2014 for Plaintiff’'s personal property and
building losssuggestshat Defendant did not deem that Plaintiff had breached the cooperation
clause with respect to other types of covered losses. Indeed, Defarglatily could not have
calculated such adjustment wotlt adequate cooperation and information sharing from Plaintiff.
Defendant has not indicated that Plaintiff denied it access to conduct a full angythorou
examination of the building, premises, and machinery when adjusting for the persqeatypr
loss, nor has Bfendanindicatedthat Plaintiff denied iiccess to examine its books and records
after submission of the business interruption claim. @nbisis, it does not appear that Plaintiff
evertook affirmative steps to prevent or impede Defendant’s access to informaganieto

the business interruption claim.



Plaintiff's purported lack of cooperation appegenuinely debatabli@ light of the
substantial overlap in information required in the submission of personal property andsusines
interruptionclaims.The pdicy states that the “amount of Business Income Loss will be
determined based on” the net income prior to the loss, the likely net income without thedoss, a
any operating expenses necessary to resurdegs®perations. Policy, “Loss Determination,”

33. The operating costs necessary to resume operationslasptevels, however, bears a direct
and proportional relationship to the quantum of personal property and machinery loss. As noted
above, Defendant must not have found Plaistiboperatiomadequate with regards to the
propertylosses becaudeefendansuccessfully adjusteitiis claimin March 2014. Areasonable

jury couldacaordingly find that Plaintiffdid not violate the cooperation clause for the business
interruption clainbecause it had alreaglyovided a preponderance of the requisite information
during the previous adjustment of its personal property claim.

With respect to Plaintifé dilatory filing of the business interruph claimin February
2017—sevenmonths after Defendant had denied this claim and four years after thealoss—
reasonable jury couldeterminehat this filing datevas not sufficiently belated so as to violate
the cooperation clause. In its motion, Defartdates various moments in the claim investigation
timeline in which it requested confirmation of Plaintiff's intention ahfjl a business
interruption claim, e.g. the initial investigation in November 2012, the EUO in Dec&db®g,
three letters dated &ich 2, March 29, and June 12, 2016, ete Vérious letters and
correspondence, however, do not reveal Brefendant evemnidicatedto Plaintiff, prior to the
July 2016 denial lettethatthe potential business interruption claim wob&lterminated for
failure to cooperatd-urther,it appears that Defendant never provided certifications or affidavits

stating that the material and information it had hitherto recedueidg the personal property loss



adjustmentvas insufficient to support a business interruption claim. A reasonable jury could
accordinglyfind that this extended badadforth correspondence merely reflects the lengthy
processnherent to the accurate adjustment of insurance clan notevidence thaPlaintiff
expressly raised to coperaten the investigation and settlement of the business interruption
claim.

Plaintiff appraised its own personal property losses at $5.4 million, in excess$éf the
million in blanket coverage. If Defendant haabdified its property loss adjustment to
correspond t®laintiff’'s appraisalthe coverageeiling would be meand it would havéeen
mootfor Plaintiff to file a business interruption claiflaintiff only filed itsbusiness
interruption claim after Bfendant adjusted the personal property claim for less than $1 million.
As such, a reasonable jury could determine that Plaintiff's filing of etiendh February 2017,
seven months after Defendant rejelcte does not constitute a failure to cooperate but rather a
prudent, reasonable approach that aichnecessary expense and paperwork for both parties.
Indeed, had Defendant adjusted the personal property loss at $5 million, thenf'Bltiittife to
submit a business interruption clagmncomitant with its personal property claim would have
savedDefendanthe unnecessary experiegnvestigatig and appraising business interruption
losseghat could not be compensatgabve andeyond the plicy’s blanket coverage limiEor
the forgoing reasons, this Cofirtds that Plaintifis breach of the cooperation clause constitutes
a genuine issue of material fact that precludes summdgyrjent pursuant to Rule 56.

b. Whether Plaintiff Acted in Bad Faith and Caused Defendant to Suffer
Appreciable Pregjudice are Genuine I ssues of Material Fact

Evenif this Court assunsearguendo that Plaintiff breached the policy’s cooperation
clause, such a technical breaclaafontractual provision does not does not warrant summary

judgment on the business interruption claim unikissfailure to cooperate caused Defendant



suffer appreciable prejudice. Selager 398 N.J. Supent 534.Two factors bear on whether the
insurer hasuffered ‘appreciable prejudicel) where “sibstantial rights have been irretrievably
lost by virtue of failure of the insured to notify the carrier in a timely fashemmd 2) where the
failure to cooperategertains to the likelihood of success of the insurer in defending against the

accident victim's claimi.Sagendorf v. Selective Ins. Co. of Am., 293 N.J. Super. 81, 93 (N.J.

App. Div. 1996). Seeral factorsaarguably mitigateagainst Defendant having irretrievably lost
substantial rights or a reduced likelihood of successfully defending its dierto Plaintiff's
dilatory filing of the business interruption claim. Accordingly, the ‘appreciable prejudice’
Defendant suffered constitutes additionalgenuine issue of material fact that precludes
summary judgment

In its motion,Defendantargues that “[g]iven the length of time that has passed since the
loss, and the fact that Plaintiff has apparently now ceased business opertigetibet, the
opportunity to thoroughly investigate the legitimacy of Plaintiff's businessrugption clam is no
longer availablé.This argument fails for several reasons. While Defendant refers todteethan
four-year period from the October 2012 arrival of Superstorm Sandy to Plaintiff's February 2017
filing of the business interruption clairiie rekvant time period for assessing Defendant’s
appreciable prejudias arguablymore limited. he partieengaged in extensive baakd-forth
correspondence from 2012 through the middle of 2016 regarding the adjustment process. Although
Defendantitesvarious letters in which it requested confirmation fromirfifh regarding thdiling
of the business interruption claim, Defendaa$ notndicatedanyevidenceo suggesthatit had
denied Plaintiff's business interruption claim prior to the letter dated July 7, Sbiigarly, the
appreciable prejudice resulting from Plaintiff's dilatory filing of the claimould arguably not be
assessed as of today, but from February 2017, Wkantiff brought its business interruption

claim. As such, while nearly six years have passed since Superstorm tRanéjgevant time



period for determining the prejudicial effect of Plaintiff’s failure to coapeers the significaty
more limited sevemmonth window from July 2016 to February 2017. Defendant provides no
evidence tsupport its baldssertion that it loSbpportunity to thoroughly investigate the
legitimacy of Plaintiff’'s business interruption cldiwhuring this narrowesevenmonth window.

A reasonable jury cadd further find that Plaintiff’s failure tcooperate minimallprejudiced
Defendant in lightf the substantial overlap in documents required between the submission of
personal property and business interruption claims. As raitede, the policy stipulated that the
business loss claim is calculated by, in part, assessing the “operating exgsessary to resume
pre-loss operations.” Defendant concedes, however, that Plaintiff provided appradsaigporting
documentation for such costs by letter dated July 2014, nearly two years befemddeidenied
Plaintiff's business interruption clairDefendant has not indicated that Plaintiff denied a full and
thorough examination of the premises amachineryduring the property loss adjustment, nor
that Plaintiff denied Defendant access to examine its books and records aftssgrbof the
business interruption claim in February 2017. On this record, the prejudice Defentnetsas
a resultof Plaintiff's dilatory filing of its business interruption claim constitutes a furtjemuine
issue of material fact that precludes summary judgment tRwers6.

V. CONCLUSION

Accordingly, for the foregoing reasons; and for good cause shown;

I T IS on this 5th day of June, 2018;

ORDERED that Defendarg motion for partial summary judgment as to the business

interruption claim iDENIED without prejudice.

/s Stanley R. Chesler
STANLEY R. CHESLER
United States District Judge
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